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L. Introduction

This is about the abuse of authority by the Accrediting Commission for
Community and Junior Colleges in performing the functions entrusted to it by the U.S.
Department of Education, and the California Legislature. The Commission has violated
nearly every Federal regulation which guides it, disregards its own policies, misrepresents
its actions or legal requirements, fails to respect the law and public policy of the State,
violates Federal common law due process and California common law fair procedure, and
acts arbitrarily, capaciously, unfairly and inconsistently in evaluating colleges and
districts throughout the State, thereby harming colleges, students, faculty and staff, boards
of trustees and ultimately the People. And that is how it evaluated City College of San
Francisco in June 2012. It does this by appointing evaluation teams dominated by
administrators, infected by conflicts of interest as in its appointment of Peter Crabtree,
president Beno’s husband, to serve on the “independent” CCSF evaluation team, how it
allows conflicts to affect its application of its Standards and judgments of colleges
throughout the State, and how from the adoption of policies to their application it violates
the law.

On July 2, 2012, this Commission' announced that City College of San Francisco
had been placed on Show Cause sanction, an action taken by the Commission in June
2012. The Commission is scheduled to next consider the College’s accreditation on June
6, 2013 or thereabouts. This is both a complaint and a third party comment in regard to
the Commission’s next review of CCSF.

The Complaint. The Department of Education requires recognized accrediting
agencies to accept, consider and respond to any complaints made against them. (34
C.F.R. § 602.23 (¢)(3)) Federal law also requires that ACCJC “review in a timely, fair
and equitable manner, and apply unbiased judgment to, any ... complaint against itself
and take follow-up action, as appropriate, based on the results of ... its review.” (34 CFR
§ 602.23(c)(3)), emphasis added.) This document constitutes a Complaint. It alleges that
ACCIJC violated Federal and State law, Federal common law due process, State common
law Fair Procedure, and the Commission’s own policies in its evaluation of CCSF and in
placing it on Show Cause sanction. For the reasons set forth herein, that sanction was
wrongfully issued, and must be rescinded. We hereby request that the Commission
consider this complaint as required by the law, and issue an order as set forth herein
which, inter alia, restores the status quo ante the sanction of Show Cause.

" Generally referred to herein as the “ACCJC” (Accrediting Commission for Community
and Junior Colleges), or the Commission.
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This Complaint also identifies numerous policies, procedures and actions of
ACCJC which constitute conflicts of interest or other violations, requiring the recusal of
various ACCJC staff, commissioners and team members, as set forth more fully herein.
We hereby request that such individuals be immediately recused.

The Third Party Comment. Under Federal regulations, regional accrediting
bodies such as ACCJC are required to accept “third party comment” concerning an
“institution’s ... qualifications for accreditation.” (34 C.F.R. § 602.23) In addition,
ACCJC’s “Policy on Commission Good Practice in Relations with Member Institutions”
(“Good Practice Policy”) requires that ACCJC ““accept relevant third-party comment on
the institutions ... in writing, signed, accompanied by return address and telephone
number, and received no later than five weeks before the scheduled Commission
consideration.”

This Third Party Comment is filed in accordance with 34 C.F.R. § 602.23 (b), and
ACCIJC Good Practice Policy. A third party comment is appropriate because (1) ACCJC
placed CCSF on Show Cause sanction, in violation of Federal and State law as alleged
and established herein, and (2) in violation of ACCJC’s own policies. CCSF is “qualified
for accreditation” because, inter alia, the action taken to place it on Show Cause sanction
is invalid and it warranted, at worst, a lesser sanction such as Warning. Accordingly,
ACCIJC’s review of CCSF has been prejudiced since Show Cause sanction reverses the
burden of proof. Furthermore, ACCJC’s review of CCSF was seriously flawed by
numerous procedural errors and violations of Federal law, Federal common law due
process, and California common law fair procedure. Had these violations not occurred,
CCSF would not be on Show Cause sanction.

In support of this Complaint and Comment, we submit the accompanying appendix
of documents denoted herein as attachments. If there are any additional documents
referenced in this document which you need that are not attached, kindly advise and we
will provide them. We assume there is no need to provide the Commission with its own
Standards, Requirements and Policies.

The Commission’s evaluation and action towards CCSF is illegal. It violates the
Commission’s own policies and procedures, Federal law, Federal common law due
process, and California common law fair procedure. As explained more fully below,
CCSF should be removed from Show Cause sanction because that sanction is the result of
the Commission’s violations.

The facts and issues surrounding the Commission’s violations are many and
include these:

Page -2-



the actual or apparent conflict of interest resulting from the appointment of
Peter Crabtree, President Beno’s husband, to serve on the “independent”
CCSF Evaluation Team, where he was placed in a position to review and
weigh Commission reviews of CCSF during 2007, 2009 and 2010, set forth
in letters signed by his wife. Mr. Crabtree had not been placed on an
ACCIJC evaluation team reviewing a California community college since
2002.

President Beno and the Commission’s mischaracterization of CCSF’s 2006
review, the responses from CCSF and actions of ACCJC from 2007 to
2010. Even though CCSEF’s accreditation was reaffirmed in 2006, ACCJC
recharacterized the College as having failed to correct deficiencies
identified in 2006. No deficiencies had been identified then.

ACCIC policy requires that the visiting evaluation team give a
recommendation on action to be taken by the Commission, such as
Warning, Probation, etc. Evidence suggests that the team evaluating CCSF
in March 2012 did not give a recommendation for action to the
Commission. If so, this violated ACCJC procedure. However, because
ACCIC treats these recommendations as confidential, and does not give
them to the college or public, the evidence is hidden from view.

The Commission’s conflicts of interest arising from commissioners and
team leaders, particularly Steve Kinsella, who have been instrumental in
having ACCJC evaluate colleges’ success at “prefunding” estimated Other
Post Employment Benefit liabilities calculated using a formula under
Government Accounting Standards Board No. 45, while participating in the
Community College League of California’s Retiree Health Benefits
Program Joint Powers Agency (JPA) trust. This trust was designed to
accept prefunded “OPEB” contributions, to the financial benefit of the
CCLC JPA. CCLC used statements by ACCJC President Beno to convince
colleges to join the trust.

It was inconsistent of the Commission to evaluate CCSF for compliance
with the “GASB 45" OPEB formula for prefunding, because the
Commission policy says it does not enforce the policies of outside
organizations, which is what GASB is.

ACCIJC treated prefunding as a Standard, even though it was not included
within the written Standards when CCSF was evaluated in March 2012.
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This criteria amounts to an underground regulation, not permitted by
Federal law. Further, its use violates Federal law because it is not widely
accepted.

ACCIJC afforded no respect to California law and public policy, which
provides through, inter alia, an Advisory from the State Chancellor’s
Office, that colleges such as CCSF are not required to prefund their OPEB
liabilities as calculated under GASB 45 (the “Annual Required
Contribution”), but may continue to use “pay-as-you-go” funding. ACCJC
is required to respect California law.

. ACCIJC disregarded California law governing reserves, demanding that
CCSF maintain a reserve greater than State guidelines.

. ACCIJC acted inconsistently in sanctioning CCSF for not having reserves
above the State’s recognized 5% figure, even though 5% is the public
policy of California. In addition, ACCJC insisted it could determine a
“prudent reserve” on an ad hoc basis, while inconsistently applying a 3%
standard in Hawaii, a standard which ACCJC acknowledges is Hawaiian
law.

. ACCIC’s conflict of interest resulting from its partisan® political activity in
supporting SB 1456, designed to change the mission of the community
colleges and CCSF, at a time when CCSF was a leading opponent of the
legislation, and while the Commission was evaluating CCSF, its partisan
opponent. Further, ACCJC was opposing a college that is, by contract, a
member of the the ACCJC. ACCJC had obtained confidential information
from CCSF for years, such that ACCJC’s opposition amounts to a breach of
the fiduciary duty it owed CCSF.

. ACCJC’s decision to forego its responsibility as an impartial decider,
attempting to change the mission of the California community colleges
through political lobbying, and lobbying and other actions to improve
compensation for administrators.

. ACCIJC’s practices of appointing evaluation teams dominated by managers

* As used in this complaint, partisan refers to hotly contested ideological issues or
legislation, not to political parties.
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and administrators, rather than peers, thereby contributing to the
Commission’s actions to advance the interests of administrators at the
expense of governing boards, students, employees and the public.’

. ACCJC’s denial of due process and fair procedure to California community
colleges, in regard to evaluating them, thereby injuring the beneficiaries of
the agreement between ACCJC and its members - the students, employees
and the public affected by sanctions issued by ACCJC.

. ACCJC’s failure to remain impartial in regards to rights conferred on
Unions and member institutions to negotiate over various matters,
exemplified by actions such as President Beno’s threat, made in a public
meeting on March 26, 2012, that the Commission, should it ever again
disaccredit a California community college, will require all faculty to be
dismissed, and allow them to get nothing but unemployment and a chance
to reapply for work with a successor college.

. ACCJC’s disrespect for the rights of elected public officials, by demanding
that trustees forego their rights and not only “act” as a whole, but “speak”
as a whole.

. ACCIJC’s hostility towards labor unions, which manifests itself in a refusal
to accept the rights arising under California’s collective bargaining laws.

These, and numerous other actions, statements, policies and practices of ACCJC,
which directly implicate CCSF’s review, as well as all California community colleges,
call into question ACCJC’s reliability as a regional accreditor.

This Complaint and Third Party Comment is being filed with the U.S. Department
of Education and National Advisory Committee on Institutional Quality not only in regard
to ACCJC’s actions towards CCSF, but to challenge ACCJC’s status as a reliable
accreditor, and oppose its reaffirmation of accreditation. We reserve the right to amend
and supplement this Complaint as appropriate.

? As used herein, “administrators” refers to managers and supervisors within the
community colleges as those terms are defined by the Educational Employment Relations Act
(Cal. Government Code § 3450 et seq.), and in decisions of the California Public Employment
Relations Board. In general, managers are top-level administrators who have the authority to
formulate and effectuate managerial policies and practices.
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CCSF would have been wise to appeal Show Cause status, except that, in
violation of State common law fair procedure and Federal common law due process,
ACCIJC does not allow member institutions to appeal sanctions other than
disaccreditation. Nor could CCSF have known about all of this - ACCJC does not
provide the transparency it pretends to support - many of its violations occurred in secret,
and were not disclosed by the Commission.

This document serves multiple purposes. First, it is a Third Party Comment, filed
in connection with the Commission’s June 2013 actions under consideration in regard to
City College of San Francisco.* Second, it is a Complaint against the Commission in
regard to its actions arising out of the review of CCSF that led to Show Cause status, and
thereafter. The actions challenged include those noted above, and many more.

Third, this is also a Complaint against the Accrediting Commission for California
Community and Junior Colleges (“ACCJC”), which is being filed with the Department of
Education and other appropriate agencies and authorities, arising out of the
Commission’s policies and actions in adopting and applying Standards and Eligibility
Criteria, in connection with the accreditation of all of California community colleges.

The Complaint and Comment involving CCSF is inextricably intertwined with the
broader complaint against ACCJC’s policies and practices. This is because the flaws in
ACCJC’s assessment of CCSF exemplify the flaws which generally infect the ACCJC,
such as serious conflicts of interest, mischaracterization of Commission and college
actions so as to support unjustified sanctions, disregard of the mission of community
colleges, disregard of the public policy of California, improper criteria which conflict
with Federal and State law, and arbitrary and inconsistent application of ACCJC
Standards. We will generally discuss first the Complaint and Comment specific to CCSF,
and then address the larger issues in the Complaint to ACCJC.

This Third Party Comment and the two Complaints are filed by AFT Local 2121,
the California Federation of Teachers, AFT, AFL-CIO, Alisa Messer, Gus Goldstein,
Chris Hanzo, Ed Murray and Allan Fisher.

A. The Authority to File a Third Party Comment in Regard to ACCJC’s
Consideration of CCSF’s Accreditation

As already noted, this Third Party Comment is permitted under Federal

* City College of San Francisco and the San Francisco Community College District are
collectively referred to herein as “CCSF.”
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regulations. Thus the ACCJC, as with other regional accrediting bodies, is required to
accept “third party comment” concerning an “institution’s ... qualifications for
accreditation.” 34 C.F.R. § 602.23.

ACCIC’s “Policy on Commission Good Practice in Relations with Member
Institutions” (“Good Practice Policy”) requires that ACCJC “accept relevant third-party
comment on the institutions ... in writing, signed, accompanied by return address and
telephone number, and received no later than five weeks before the scheduled
Commission consideration.” This Third Party Comment is filed in accordance with 34
C.F.R. § 602.23 (b), and ACCJC Good Practice Policy.

A third party comment is appropriate because (1) ACCJC wrongly and illegally
placed CCSF on Show Cause status, in violation of Federal and State law, and (2) in
violation of ACCJC’s own policies. CCSF is “qualified for accreditation” because, inter
alia, the action taken to place it on Show Cause status is invalid and it warranted, at
worst, a lesser sanction such as Warning. But for the ACCJC’s transgressions, CCSF
should have had its accreditation reaffirmed.

Federal common law due process applies to the review of accreditors’ actions, and
requires the accrediting body's decision not be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law”, illegitimate, or reached “without
observance of procedure required by law.” Chicago School of Automatic Transmission v.
Accreditation Alliance of Career Schools, 44 F. 3d 447, 449-450 (7th Cir. 1994);
Foundation for Interior Design Educational Research v. Savannah College of Art &
Design, 244 F. 3d 521, 528 (6™ Cir. 2001); Falcone v. Middlesex County Medical Society,
34 N.J. 582, 170 A. 2d 791, 800 (1961); Blende v. Maricopa County Medical Society, 96
Ariz. 240, 393 P.2d. 926, 930 (1964). Moreover, Federal and State law requires that an
entity follow its own rules when implementing accreditation standards. Chicago School
of Automatic Transmission, supra., 44 F. 3d at 450-451.

The ACCIC performs a public service function, as it acknowledges throughout its
policies, procedures and bylaws. Under California law, the Commission’s activities must
meet the requirements of California common law fair procedure. California’s common
law fair procedure doctrine parallels due process, and is equally prescriptive. If an
accrediting body misapplies its evaluative procedures, as happened here, any resulting
sanction is null and void. Errors at the team evaluation level are not cured by subsequent
decisions by a reviewing body such as the Commission. Mileikowsky v. West Hills
Hospital and Medical Center (2009) 45 Cal. 4™ 1259, 1272 [error at hearing officer stage
not cured by decision of board]; Smith v. Selma Community Hospital (2008) 164 Cal.
App. 4" 1478, 1512-1513; Anton v. San Antonio Community Hospital (1977) 19 Cal. 3d
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802, 824-825.
B. The Authority to File a Complaint Against the ACCJC

As mentioned above, the Department of Education requires recognized accrediting
agencies to accept, consider and respond to any complaints made against them. (34
C.F.R. § 602.23 (¢)(3)). Federal law also requires that ACCJC “review in a timely, fair
and equitable manner, and apply unbiased judgment to, any ... complaint against itself
and take follow-up action, as appropriate, based on the results of ... its review.” (34 CFR
§ 602.23(c)(3), emphasis added.)

ACCJC’s “Policy on Complaints Against the Accrediting Commission for
Community and Junior College’s™ (referred to herein as the “Complaint Policy”)
authorizes complaints to to be filed “regarding the agency’s Standards, criteria,
procedures or actions of staff or any other Commission representative.” However,
ACCJC’s Complaint Policy is too narrow and in violation of Federal law, since it only
authorizes some complaints.

ACCIJC also decrees that “Formal” complaints must “involve issues broader than
a specific institutional matter or a specific educational team.” This too violates Federal
law. However, it is worth noting that the actions taken toward CCSF are not unique to or
the result solely of CCSF’s actions, but derive from policies and practices of ACCJC
which are applied to all of California’s 112 community colleges.

This Complaint is therefore, under ACCJC’s non-compliant definition of a
complaint, both a “Formal” complaint (to apply ACCJC’s designation) regarding the
agency’s “Standards, criteria, procedures” and actions of staff and Commission
representatives, which are applied generally to all of California’s community colleges,
and an “informal” Complaint as to Commission actions specifically taken in regard to
CCSF.° As to the Department of Education, it is simply a “complaint.”

This Complaint against ACCJC is filed in accordance with 34 C.F.R. § 602.23
(c)(3) and ACCJC’s Complaint Policy. This Complaint alleges that the Commission has
acted in violation of its Policies, Federal law, and State law, as more specifically alleged
herein.

> Referred to as the “Complaint Policy” herein.

% For convenience, the Third Party Comment, formal Complaint, and informal Complaint
are collectively referred to herein as the “Complaint.”
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As required by the Commission’s Complaint Policy, this complaint is in writing,
clearly states the nature of the Complaint, and is signed by the complainants and the
representative of the complainants.

Furthermore, this Complaint is supported by substantial evidence, which is either
submitted in the Appendix to the Complaint provided herewith, or otherwise indicated.

C. The Third Party Commentators and Complainants and Standing

Each complainant herein has standing to bring this Third Party Comment and
Complaint before the ACCJC, the U.S. Department of Education, and with other
appropriate agencies, authorities and forums.

AFT 21217 is certified by the California Public Employment Relations Board, in
accordance with the Educational Employment Relations Act (Cal. Govt. Code § 3540 et
seq.) as the exclusive bargaining agent of a bargaining unit of more than 1,600 academic
employees of the San Francisco Community College District. In that capacity, AFT 2121
has entered into a series of collective bargaining agreements with CCSF governing the
wages, hours and working conditions of these employees. AFT 2121's collective
bargaining agreement with the District expired on January 1, 2013 and the parties have
been involved in negotiations for a successor agreement for much of 2012. AFT 2121
represents these academic employees in their employment relations with CCSF, and in
regard to actions taken by this Commission.

AFT 2121 files this Complaint on its own behalf, and on behalf of the
approximately 1,600 academic employees of CCSF, whom it represents. The academic
employees represented by AFT 2121 have a direct interest in the outcome of ACCJC’s
accreditation reviews of CCSF, in that (1) disaccreditation would likely result in their loss
of employment, and other adverse impacts; and (2) sanctions, including but not limited to
Show Cause status, have had and continue to have a direct, adverse impact on their
wages, hours and working conditions.

As a direct result of ACCJC’s actions and directives toward CCSF and generally,
CCSF has attempted to reduce the benefits and wages of bargaining unit members
employed by CCSF, and has acted unilaterally to impose wage cuts and other reductions
in working conditions and compensation. These actions, which are the direct result of
actions taken by ACCJC, have caused considerable financial loss to AFT members, and to

7 The full name of Complainant AFT 2121 is San Francisco Community College
Federation of Teachers, AFT Local 2121, CFT/AFT, AFL-CIO.
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AFT 2121, and will continue to do so unless remedied. As a result, AFT 2121 and its
members have suffered concrete and particular adverse impacts, which are actual or
imminent. It is likely that such injuries will be partially redressed by the withdrawal of
the Show Cause sanction.

Furthermore, the represented employees of the District, are third party
beneficiaries of the contract between CCSF and the ACCJC, and are directly and
adversely impacted, and will continue to be so impacted by ACCJC’s breach of that
contract, as established herein.

AFT 2121 also includes academic employees whose family members are students
at CCSF, and who have a direct interest in the continued accreditation of CCSF. These
students are third party beneficiaries of the Standards, Requirements and Policies of
ACCIJC, and the Federal statutes and regulations which regulate the accreditation of
CCSF and the actions and accreditation of ACCJC.

Complainant California Federation of Teachers (“CFT”) is the state-wide affiliate
of AFT Local 2121, as well as other academic employee unions among Bay Area
community college districts near CCSF, including the United Professors of Marin, AFT
Local 1610, the Peralta Federation of Teachers, AFT Local 1603, the San Mateo
Community College Federation of Teachers, AFT Local 1493, and the San Jose-
Evergreen Faculty Association, AFT Local 6157. These other unions represent thousands
of academic employees of these college districts. CFT, and many of its affiliates, have
been directly involved in efforts to rectify prior abuses by the ACCJC.

In addition to the Complainants named herein, several others, including students
and members of the public, have joined in this Complaint and will file appropriate
documents with the ACCJC and Department of Education confirming their joinder.

It is necessary for these third parties to present the case that ACCJC had no cause
to issue Show Cause to CCSF, to comment on the matter, and to present complaints
relevant to the accreditation of CCSF and ACCJC’s actions in general, as (1) there is no
one else prepared to do so, due to the climate of fear resulting from ACCJC’s actions
towards those who complain about it;* and, (2) to exhaust any and all administrative

¥ See, e.g. the threatening demand letter sent in May 2006 by former Commission Chair
Joseph Richey to the Peralta Community College District, Michael Mills (President of the Peralta
Federation of Teachers), and the Berkeley Daily Planet, demanding an retraction and impliedly
threatening a defamation action due to criticism of ACCJC. (attached hereto as Attachment 1.A)
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remedies which may exist prior to initiating litigation, should it be necessary.
D. Summary of the Complaint Against ACCJC

The Complaint against ACCJC, as permitted by Federal law, alleges specific
actions in regard to its review of CCSF, and allegations as to Commission policies and
practices which occur more generally in ACCJC’s actions. The actions complained about
in relation to CCSF are also generally applicable to ACCJC’s policies and actions towards
California community colleges more generally.

Since a month after it was announced that CCSF was placed on Show Cause
sanction, AFT Local 2121, and the California Federation of Teachers, have examined the
actions of ACCJC in regard to CCSF, and reviewed the Commission’s policies,
procedures and actions over the last several years.’

This review has been conducted in light of State law and Federal law requiring that
ACCIC’s “standards ... must be reasonable, applied with an even hand, and not in
conflict with the public policy of the jurisdiction.” Marjorie Webster Junior College, Inc.
v. Middle States Association of Colleges & Secondary Schools, 432 F. 2d 650 , 655 (D.C.
Cir. 1970), emphasis added; Rockland Institute v. Association of Independent Colleges &
Schools, 412 F. Supp. 1015, 1016 (C.D. Cal. 1976)

Federal and State law recognizes that accrediting agencies are not free to do
whatever they want. Among other things, they must “conform” their actions “to
fundamental principles of fairness.”'® These principles “are flexible and involve
weighing ‘the nature of the controversy and the competing interests of the parties’ on a
case by case basis."" When the U.S. Supreme Court affirmed the right of private labor
arbitrators to resolve labor disputes arising out of collective bargaining agreements, the
U.S. Supreme Court cautioned that private arbitrators could not dispense their “own brand
of industrial justice.” Neither can regional accrediting agencies.

? Collectively the entities and individuals submitting this Third Party Comment and
Complaint are referred to as the “complainants.”

' Medical Institute of Minnesota v. National Association of Trade and Technical. 817 F.
2d 1310, 1314 (8" Cir. 1987)

""" Marlboro Corp. v. Association of Independent Colleges, 556 F. 2d 78, 81 (1* Cir.
1977)
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When measured against these standards, ACCJC’s is out-of-compliance, and as a
consequence, it’s actions toward CCSF (and other colleges) have had and will continue to
have adverse effects upon tens of thousands of students, thousands of employees,
community colleges and their districts, and the People of the State of California.

ACCIC is not merely a private, voluntary membership association.'> Rather, the
majority of its membership is public community colleges funded by and serving the
People of the State. ACCJC is given an important role by the Federal government, to
assure satisfaction of Federal Eligibility Requirements and Standards. It is also
designated by the California community colleges as an accreditor, of the 112 community
colleges."” Thus, California community colleges are, by law, required to join the ACCJC.
The means by which this occurs is contractual - the member colleges enter into a contract
with ACCJC, and the terms of that contract appear in the Bylaws and Policies of the
ACCIJC. California’s many current and prospective community college students are
beneficiaries of this contract. And the thousands of employees represented by employee
unions are also directly impacted by, and beneficiaries of, this contract.

These community colleges play a crucial role in California’s system of public
higher education. The People have invested billions of dollars, and entrusted a crucial
part of the education of its residents, to this system. In regard to these educational
activities, the People have reason to be concerned. ACCJC engages in activities which
vitally affect the education, income, and welfare of tens of thousands of workers,
students, and the community. It has been entrusted with considerable authority by the
State and Federal government. Its actions affect the fundamental rights of students to
obtain an education. It surely owes a fiduciary duty to its membership, and their
employees and students.

It has become evident, however, that the Commission has acted improperly in
regards to CCSF and the California community colleges in general, by engaging in
conduct which violates specific Federal regulations and its own policies, as well fair
procedure and due process. It has abused its authority.

12 Whether ACCJC qualifies as a quasi-governmental agency is not discussed in this
document, and the Complainants and Commentators do not take a position on this issue at this
time. For purposes of this document, at this time we assume for arguments sake that ACCJC is a
private association, albeit one imbued with certain public purposes in accordance with California
law.

¥ See Cal. Code Regs., tit. 5, § 51016.
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Criticism of ACCJC has mounted over the past decade. The criticisms appear
through various articles'* critical of ACCJC and a Task Force created by the State
Chancellor’s Office, as well as through protests and objections from throughout the State.

This Complaint establishes that ACCJC should not have placed CCSF on Show
Cause status, and that it has erred in its application of its accreditation Requirements,
Standards, and policies, and has violated Federal and State law. The Commission has
routinely disregarded the public policy of the State, as well as the mission of the
California community colleges. It has created a climate of fear among accredited
institutions, because of its arbitrary and capricious actions, abuses of discretion, micro-
management and its retaliatory reputation.

This brief summary is intended to outline the general scope of this Complaint and
Comment. Specific citations to applicable Federal or State regulations, statutes or cases
are cited in each section, where appropriate, and summarized in the Conclusion.

In 2006 ACCJC reaffirmed CCSF’s accreditation, with some recommendations.
Between 2006 and 2010, CCSF submitted three reports to ACCJC, which it accepted, in
regard to recommendations. ACCJC, in turn, sent letters to CCSF signed by President
Beno, commenting on aspects of these responses. ACCJC did not perform any interim
evaluation visits. In 2012 ACCJC mischaracterized the events of 2006 to 2010, and after,
asserting that CCSF had failed to address certain matters, and then relied on this
mischaracterization to justify Show Cause sanction.

In 2011-2012, ACCJC appointed an evaluation team - the team is supposed to be
independent of the Commission, but it was not. This was due to the ACCJC’s
appointment of Peter Crabtree, president Beno’s husband, to the evaluation team. This
appointment appears to be and is a conflict of interest, compromising the intended
independence of the team.

The team visited CCSF in March 2012. It was not composed of “peer evaluators,”
but was heavily weighted towards managers and administrators.

' See, e.g., ACCJC Gone Wild, by Martin Hittelman, reissued March 2013; Focusing
Accreditation on Quality Improvement, February 2011, RP Group; “CCSF regulators-sensible or
‘gone wild’?”, March 5, 2013, S.F. Chronicle, Nanette Asimov; What is the ACCJC? Facts and
Analysis, February 2013, Save CCSF/Fight Back; Ongoing Concerns With The Accrediting
Commission For Community and Junior Colleges, Spring 2010, Academic Senate for California
Community Colleges, Shaaron Vogel.
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The evaluation team, and later the Commission, mischaracterized CCSF’s 2006
evaluation, stating that the College was being sanctioned because it had failed to
satisfactorily address recommendations it had been given in 2006's accreditation.
However, these recommendations in 2006 were not to correct deficiencies, but ACCJC
treated them as though they were. In fact, the suggestions were for “quality
improvement,” and a college is not required, to meet the Standards or Eligibility
Requirements, to implement recommendations. Had there been such a requirement,
Federal law requires that it be contained within the Standards or Eligibility Requirements.
And ACCIJC has never included such suggestions for quality improvement as mandatory,
within its Standards and Requirements. Hence, the College could not be required to
implement such suggestions. The fact is, CCSF did actually address each suggestion - it
just did not implement the suggestions precisely - and it is not required by the Standards
to do so. This mischaracaterization of the events of 2006 and thereafter, and suggestions
for quality improvement, prejudiced the review as it was a major motivating factor - one
of two expressly noted by Beno in the July 2, 2012 action letter.

The team, near the end of its visit, was supposed to individually sign a form for
recommendation for action by the Commission, which could have been reaffirmation,
Warning, or a more severe sanction. Evidence indicates the team was not told it need not
do so, and it did not do so. This violated Commission procedure.

ACCJC policy keeps this form secret from the College, students and the public -
this policy denies common law fair procedure and Federal common law due process,
because the College, students and the public are denied information about what action is
under consideration before the Commission decides, the procedure is unfair.

ACCIJC’s procedures for the Commission’s consideration of team evaluation
reports offer insufficient time for review, and do not allow appeals, violating fair
procedure and common law due process. Colleges, the public, employees and students
are not even told what sanctions are under consideration by the Commission, also denying
fair procedure.

ACCIJC created another actual or apparent conflict of interest, and acted contrary
to its role as an impartial accreditor, when during early 2012, it became embroiled in
partisan political activity to change the mission of the community colleges, which would
have directly affected CCSF’s mission. In lobbying for SB 1456, ACCJC became an
adversary of CCSF. ACCJC leaders were also members of the advisory board of a
private organization which opposed CCSF’s position in regard to the mission.

ACCIJC, in violation of the law, disregarded the public policy of California and
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sanctioned CCSF for not adequately prefunding its obligations for post-employment
retiree health benefits, which ACCJC has incorrectly indicated is required by Government
Accounting Standards Board # 45.

ACCIJC’s insistence that colleges, including CCSF, prefund a GASB-determined
estimated future liability, results in part from an actual or apparent conflict of interest
involving the Community College League of California Retiree Health Benefits program
JPA “trust.”. ACCJC has faulted colleges for not making such contributions to the
CCLC JPA trust or similar trusts, while persons involved with the CCLC JPA trust have
served and continue to serve on ACCJC teams making such recommendations, and/or on
the Commission itself. CCLC, in a Special Report written by Steve Kinsella, the first
chair of the JPA’s board of trustees, relied in part of the threat of sanction, including a
statement issued by Barbara Beno and included in the Report, which warned that ... the
Commission has cited unfunded liabilities associated with retirement and other benefits as
a factor in evaluation of institutional financial stability and ... required institutions to
make plans to pay unfunded liabilities ... Governing board efforts to address GASB 45
will likely bring more institutions into alignment with existing accreditation standards ...”
(Attachment 7B) About 10 members of the JPA Board have served on evaluation teams
which assess prefunding, and those assessments coerce colleges to prefund their “OPEB”
liabilities through mechanisms which include the CCLC JPA trust.

ACCIJC has sanctioned or criticized colleges, including CCSF, for not prefunding
their “GASB 45" calculated “OPEB liabilities” despite an Advisory from the State
Chancellor’s Office confirming that colleges are not required to prefund but may use pay-
as-you-go funding.

ACCJC’s insistence on evaluating colleges’ prefunding according to the GASB #
45 accounting calculation, conflicts with its ACCJC’s policy of not evaluating
compliance with the policies of other organizations, and is not actually a published
standard of the Commission. Evaluating “OPEB” prefunding is not a widely accepted
criteria, thereby violating Federal law. ACCJC and the CCLC have mischaracterized the
GASB 45 accounting procedure as requiring prefunding. ACCJC assessment also
violates California law concerning the full faith and credit of the State as it pertains to
college districts.

ACCIJC has disregarded the public policy of the State by antagonistic conduct
toward employee organizations including a statement by President Beno that any college
disaccredited will see the Commission no longer permit a “Compton solution,” but will
mean the termination of all faculty. ACCJC also encourages colleges to adopt policies
prepared by the CCLC, which violate the law.
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ACCIJC review of college’s financial stability is arbitrary because it is inconsistent
in how it evaluates grants funding and the maintenance of reserves, and disregards
California law governing reserves.

The Commission’s evaluation teams are not composed of peers, but are dominated
by managers and administrators. The ACCJC acts to advance the interests of
administrators, attempting to increase compensation for administrators, and increase their
authority by restricting the activities and speech of school board trustees. ACCJC found
that CCSF did not satisfy Standard IV, Governance and Leadership, because of actions by
trustees which are authorized by State law.

E. The Third Party Comment as to CCSF
As already stated, the Complaint is also submitted as a Third Party Comment, in

that it establishes CCSF should not have been placed on Show Cause sanction, and that
many of the criticism of CCSF are legally unjustified.
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Third Party Comment and Complaint Against the ACCJC
In Connection With the Accreditation of CCSF

IL. Background Concerning City College of San Francisco

City College of San Francisco, one of California’s oldest and most prestigious
community colleges, was placed on Show Cause status by action of the ACCJC on June 7
or 8, 2012, even though it had never before been sanctioned.

The harshness of the Commission’s action against CCSF is demonstrated through
its history of actions on all institutions. There was only one other instance of an ACCJC
member institution that had no prior history of sanction jumping from a reaffirmed
accreditation immediately to a “Show Cause” sanction.'” This was with a private junior
college, Transpacific Hawaii College, which was put on Show Cause status in June 2008.
Transpacific, despite having no prior sanctions, was in deep trouble and it announced it
was closing within two weeks of ACCJC’s issuance of the Show Cause sanction. At its
peak Transpacific had less than 300 students, and at the time of closure it had only about
80 students and fewer than 14 full-time faculty.

Transpacific Hawaii College is hardly precedent for what ACCJC has done to
CCSF. By its own account, Transpacific “fell victim to the demographics currently in
Japan,” and, “could not exist without a critical number of students.” (See Announcement
of Closure, Attachment 2.A) This, of course, is not the case with CCSF.

The Commission has acknowledged the rarity of a serious sanction without first an
attempt to rectify problems with a lesser sanction. ACCJC Chair Joseph Richey wrote in
a letter in 2006 that asserted that one or more critics of ACCJC had defamed ACCIJC, its
president and another staff member, that it is a “rare exception” when an institution is not
first placed under one or more of the less serious sanctions, before its accreditation is
terminated. (Letter, Richey to Berkeley Daily Planet, May 22, 2006, p. 2; Letter, Richey
to Michael Mills, President, Peralta Federation of Teachers, May 22, 2006) There is
good reason for such rarity - the Show Cause sanction has serious adverse impacts,
destabilizing the college - threatening its credit - causing students to flee - and other
effects. And because this sanction cannot be appealed directly by a college or district, the

" College of the Sequoias, placed on Show Cause in January 2013, had been given
Warning Status in 2006. Both Cuesta and Redwoods, placed on Show Cause in summer 2011,
had previously been given numerous sanctions.
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sanction has always been “accepted” without legal challenge by any entity or anyone, so
far.

Evidence of ACCJC’s failure to properly evaluate CCSF, and other colleges, is
readily found.

* CCSF is well above the average in successfully educating academically needy
students. While the state maintains a 41 percent completion rate for academically needy
students, City College of San Francisco’s completion rate for the same demographic was
53 percent in the 2011-12 academic year .

* City College performs above the average for total completion rate for its
students. The state average total completion rate is 47.97%, CCSF’s is 55.6%.

* Among the California community colleges, the average transfer “velocity” to a 4
year- institution is 38.2%. CCSF’s transfer velocity is 48.1%.'

* For those California community college transfer students who attend CSUs, the
average GPA was 3.03 for the Fall 2011 semester. City College’s students who
transferred to CSU, were slightly above average of their peers in that category as well,
with an average 3.08 GPA in the Fall 2011 semester."’

As is evident, City College is above average in not only helping students meet their
academic goals, but also in instilling in them more knowledge and adaptability at their
future four year universities than most of their community college peers.

ACCIJC concluded that CCSF did not meet, or only partially met, 9 of the 11
Standards by which the Commission evaluates colleges. This certainly seems dreadful,
and it resulted in CCSF being pilloried in the press. Except that on closer inspection,
there is also a peculiar anomaly.

Over the last four years, ACCJC put 35 California community colleges - almost a
third of the State’s community colleges - on sanction. Of these, 21 were placed on
Warning, and 10 were given Probation. A total of 4 were given Show Cause sanction

' See, e.g., Attachment 2.B. Information also available at:
http://datamart.cccco.edu/Outcomes/Transfer Velocity.aspx

"7 See, e.g., Attachment 2.B. Information also available at
http://www.asd.calstate.edu/performance/ccc/cccl112/index.shtml]
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status. Of the 21 placed on Warning, two failed all 11 Standards, and eight failed 9, just
like CCSF." The average number of Standards which the Warned colleges failed was 6.
One could ask, why wasn’t CCSF given a Warning?

Of those California community colleges placed on Probation, one failed all 11
Standards, another failed 10, one failed 8, one failed 7, two failed 5, two failed 4, and one
failed 3. Why wasn’t CCSF given a lesser sanction? While there are numerous
irregularities, certainly the involvement of President Beno’s husband on the visiting team,
and ACCJC'’s failure to obtain a visiting team recommendation, in violation of ACCJC
policy, loom large. As for Show Cause, other anomalies appear. Redwoods had failed
six standards, but it had a long history of sanctions. Sequoias had not met 9 and Cuesta 3.

Examining the number of Standards not met, so as to decipher a pattern or regular
practice, cannot explain CCSF’s Show Cause sanction. However, this Comment and
Complaint presents overwhelming evidence of factors which do account for CCSF’s
treatment: serious conflicts of interest within the ACCJC which affected the action it took
and the criteria it measured; mischaracterization of CCSF’s previous assessments by
ACCJC; misapplication of Standards which are not written down, or not widely accepted;
failure to follow critical procedures and denial of due process and common law fair
procedure; and, many other violations of law and policy. Given the lack of transparency
which accompanies an ACCJC review, these transgressions would not have been readily
apparent to CCSF, students, employees or the public. And since there is no appeal from
Show Cause sanction, the chances of discovery by CCSF or the public were nil, until
now, and the filing of this Complaint and Comment.

In addition, it is widely recognized in California that most colleges are too fearful
of further ACCJC’s sanctions to challenge its decisions. ACCJC has enhanced its
reputation in this regard by, inter alia, in 2005-2006 threatening litigation against its
critics (see discussion below of letters sent by ACCJC’s Chair to union president Michael
Mills and the Berkeley Daily Planet and a trustee of the Peralta Community College
District). And, in the case of CCSF, how a few brief comments by individuals associated
with CCSF, during a KQED radio program on July 6, 2012, led to a written rebuke in the

""We refer to those which did not meet or partially met the Standards as “failing.”
Attached as Attachment 2.C is a table which differentiates between “not meeting” or “partially
meeting” each Standard. As is evident, CCSF partially met all 9 Standards that it “failed.” In
contrast, Southwestern, which was put on probation, failed 5 standards and partially met 6.
Solano, given a Warning in 2012, partially met 11 Standards, just like CCSF. Columbia, given a
Warning in January 2012, partially met 10 Standards and totally did not meet one. Saddleback,
which totally failed 3 and partly met 2, received a Warning in January 2011.
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form of a press release, which was thereupon posted on the ACCJC website for all to see.
Regardless of how reasonable their fears are, administrators, trustees and other college
decision-makers have expressed their belief that ACCJC will retaliate if it is questioned."
College officials, unions and employees speak openly of a reign of terror.

Furthermore, much of what ACCJC does is hidden behind a veil of secrecy. There
is no other way to explain why Laney College Dean Peter Crabtree was placed on the
CCSF evaluation team. Mr. Crabtree is ACCJC President Barbara Beno’s husband,
creating a serious conflict of interest which prejudiced the ACCJIC’s review of CCSF.

A. CCSF’s Accreditation History

CCSF was first accredited by ACCJC in 1952. It has been continuously accredited
since then. Its accreditation over the period from the 1950s until 2012 was uneventful: at
no time had CCSF been issued any sanctions, or found to be deficient in regard to any
Eligibility Requirements or Standards.*

B. Show Cause Sanction by ACCJC

At its meeting on June 7 or 8, 2012, the Commission voted to place CCSF on
Show Cause sanction. On July 2, 2012, the ACCJC formally informed CCSF that it was
being placed on “Show Cause”, the most serious sanction short of disaccreditation.”' The
evidence shows that the evaluation team did not give a recommendation of action (i.e.
Show Cause or a lesser sanction) to the Commission, as required by Commission
procedures. The team chair apparently recommended Probation, and the Commission
increased this to Show Cause.

' ACCJC’s threatening letters to the Berkeley the Daily Planet, the Peralta Community
College District and PFT president Michael Mills, in 2006, are the sort of activity which
discourages challenge to ACCJC’s actions. Furthermore, ACCJC policy allows it to judge a
college on its “relations” with ACCJC, further discouraging colleges from disputing ACCJC
actions. And ACCJC has taken to issuing press releases critical of colleges, such as occurred on
July 6, 2012 as to CCSF. ACCJC has issued severe criticism of district trustees over the last few
years, fueling beliefs that the Commission, and particularly its staff, engages in retaliation.

*» CCSF, like most California community colleges, is also accredited by specialized
accrediting bodies, who accredit specific programs. For example, the California Board of
Registered Nursing accredits nursing programs. CCSF is fully accredited by these bodies.

! See ACCIJC “Policy on Commission Actions on Institutions,” 2011 Accreditation
Reference Handbook, p. 41 (“PCAI” herein)
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Since the agreement between California’s community colleges and ACCJC was
made in California, California law governs administrative decisions by non-governmental
associations such as ACCJC, and requires that ACCJC provide sufficient information as
to the basis of the action, so as to allow judicial review of adverse decisions. See
discussion, infra., of Topanga Association for a Scenic Community v. County of Los
Angeles (1974) 11 Cal. 3d 506, 515 - 517. But nothing from ACCJC explained why
CCSF was given Show Cause status, as contrasted with a lesser sanction.

Under ACCJC policy, there is no appeal from being placed on sanctions by the
Commission, except for the “death penalty”: - disacrreditation. However, a lesser
sanction such as Show Cause invariably adversely affect a college. The Show Cause
sanction issued to CCSF brought substantial harm to CCSF.

While Federal law allows a college two years to address deficiencies,” and longer
when warranted,” ACCJC allowed CCSF just about 8 months to resolve deficiencies
cited by the Commission, giving it until March 2013 to respond to the Show Cause letter.

C. Harm Arising from Show Cause Sanction
Accrediting agencies such as ACCJC wield extraordinary power. Within days of
the decision’ s announcement, CCSF began feel the adverse effects of the sanction. Since

July 6, 2012, CCSF has experienced the following:

1. Foremost, the College’s accreditation was put in jeopardy, with the burden of
proof shifted to CCSF to prove it merits accreditation.

*If the ACCJC’s review indicates an institution is not in compliance with any Standard,
ACCJC must “(1) immediately institute action against the institution ..., or (2) Require the
institution ... to take appropriate action to bring itself into compliance with the agency’s
standards within a time period that must not exceed ... (iii) Two years ...” See 34 CFR §
602.20(a).

* The two-year period to satisfy Standards may be extended for good cause. Thus, “if the
institution ... does not bring itself into compliance within the specified [two year] period, the
agency must take immediate action unless ... for good cause [it] extends the period for achieving
compliance.” 34 CFR §602.20(b). The Department of Education’s December 2011
“recommendations” to ACCJC declares that ACCJC “could consider granting an extension [of
the two years] for good cause ... where deficiencies ‘are not directly and immediately affecting
educational quality, but have longer term direct or indirect effects on educational quality or
integrity ...”” See Attachment 2.D.
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2. There was serious damage to CCSF’s reputation, much of it the result of
negative media accounts, many of which included mistaken assumptions or
misunderstandings as to CCSF’s status and the reasons.

3. Placement on Show Cause requires a college to prepare a “closure report,”
detailing its plans to close. The Report is detailed, and must explain how it will account
for already enrolled students. CCSF’s prepared and submitted such a Report on March
15, 2013, which was posted on media available to students. The Plan, consistent with the
requirements of ACCJC, stated that students who had completed 75% of their education
toward defined degrees or certificates, would be allowed to graduate from CCSF. The
remainder - thousands of students - would need to find another college. For many this is
not an option. The talk and reports about CCSF being on the verge of closing caused
considerable anxiety by students, employees and residents of San Francisco.

4. The College suffered a reduction in several thousand students from Spring 2012
into Spring 2013. This translated into a loss of State funding. The impact of Show
Cause, the Closure Report, and press speculation, certainly was a prime cause of this.

5. Downgrading of District bonds by Moody’s and Fitch’s.**

6. Micro-management of the District by the Commission, and District attempts to
roll-back contractual benefits and unilateral reduction in employee compensation, leading
to litigation.

7. Increased costs resulting from accreditation-induced changes that the District
indicated were required to satisfy the Commission. The college employed consultants,
prepared and filed several reports, hosted a “Show Cause” evaluation team visit, and
certainly expended a huge sum to satisfy the demands of the sanction.

8. Destabilizing of labor relations, resulting in a unilateral reduction of faculty pay
by 9% and the resulting Union grievance and unfair labor practice charge.

State funding for Community Colleges is based, in part, on the number of Full-
Time Equivalent Students (“FTES”) that a particular institution has. Drops in enrollment

** On March 8, 2013, Fitch’s ratings downgraded downgraded CCSF’s 2002 General
Obligation bonds, Series A, from A- to BBB+, with a note that the “Rating Outlook remains
Negative.” The Fitch’s report indicated that the “key ratings drivers” were the “district’s mixed
progress with accreditation reforms, to date.” See Attachment 2.E. CCSF’s bonds were almost
immediately downgraded after Show Cause status was announced, by Moody’s. See Attachment
2.F.
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usually mean drops in funding. Many CCSF students expressed doubts they would be
able to fulfill their education, so they chose not to enroll, further endangering CCSF’s
fiscal condition. CCSF’s substantial drop in enrollment after being placed on Show
Cause sanction created a potential loss of $6.5 million. .

The negative publicity resulting from CCSF’s sanction was a prime contributor to
the drop in enrollment.”

The looming threat of disaccreditation stemming from the July 2, 2012
announcement was sensationalized in the media, painting a dismal picture of the college
and its future. Some articles promoted untruths and misrepresentations that if taken at
face value, had dire consequences for CCSF and the way the public viewed its future. For
example:

“If CCSF lost accreditation, it could not transfer students’ course credits or degrees
and certificates earned by students. It also could mean CCSF would lose federal
funding and even potentially close.” City College Of San Francisco Working to
Keep Accreditation, Avoid Closure, San Francisco Examiner, July 10, 2012, pg.
2.%% See Attachment 2.G.

“One hundred days— that’s how much time City College of San Francisco has to
begin fixing major financial mismanagement. The alternative could be an end to

* This situation led a State Assembly member to introduce legislation, AB 1199, to offset
similar enrollment problems resulting from accreditation sanctions at institutions. Assemblyman
Paul Fong’s office stated, “Colleges receiving a severe accreditation sanction often suffer
immediate reduction of their enrollment. This leads to a potential funding loss, putting pressure
on the college’s ability to make adjustments and recover its full accreditation.” The SF Examiner
noted that CCSF was the inspiration for Fong’s actions, writing, “Fong’s office said City College
of San Francisco, whose accreditation is in limbo after receiving sanctions last year, was
certainly a focus of the bill.” Koskey, Andrea. “City College of San Francisco Approves Report
Aimed at Keeping Accreditation.” The Examiner, February 28,2013. The legislation would
create a “stabilization formula” for institutions sanctioned by ACCJC, allowing them to
receive funding akin to their pre-sanction enrollment amounts to stave off adverse
impacts resulting from student flight, provided that certain conditions were met.

* While it is true that colleges that are not accredited cannot give or transfer credits to
their students, this restriction takes place affer accreditation is terminated, and has no effect on
any credits taken up to the point a college’s accreditation is revoked. This article fails to mention
this important detail, purveying the misconception to all current and potential students that any of
their earned credits could be voided, and any further attendance at CCSF may be futile.

Page -23-



the school.” City College has 100 days to fix major problems, ABC-KGO News,
July 10, 2012.*" See Attachment 2.H.

These and many other inaccurate statements, while not in and of themselves the
responsibility of the Commission, could have been corrected by ACCJC. Having placed
CCSF on Show Cause, it might have been able to mitigate some of the anxiety and harm.
But while ACCIJC is quick to respond to what it perceives as a college’s “misstatements”
(in accordance with its Policy on Public Disclosure), the Commission did virtually
nothing to assure that its actions and procedures were correctly conveyed to the public.?®
In fact, the college community was consistently told by administration that attempts to
reassure the public would be looked upon poorly by ACCJC and put CCSF’s
accreditation at further risk.

A perfect example of this were the newspaper accounts indicating that CCSF was
on “the brink of closure” or was about to lose its accreditation, written just after Show
Cause was publicly announced on July 2, 2012. ACCJC could have explained that the
College could be given up to two years to correct deficiencies, and that for good cause,
that period could be extended. ACCJC remained silent. While ACCJC indicates it relies
on colleges to correct misstatements, its quick rebuke when some associated with the
college tried to do that on July 6 logically would naturally dissuade the college from
trying to offer much in the way of corrections. Further, a “correction” by CCSF would
hardly carry the weight of a correction by ACCJC. In remaining silent, ACCJC bears
responsibility for the negative public perception and the ensuing loss of students.

Partial List of Negative Media Reports Concerning CCSF

. July 4, 2012. San Francisco Chronicle: “City College of San Francisco on
brink of Closure” See Attachment 2.1.

*" This statement is untrue. City College was given approximately 8 months from the
time this article was written to prove that had corrected deficiencies. The 100 day deadline
apparently refers to the “Special Report” CCSF was required to submit to ACCJC showing their
plan to correct deficiencies. Given the vast amount of negative press against the college, detailing
a seemingly broken system, this supposed 100 day deadline projected City College’s certain
failure to the public.

* ACCIJC’s Policy on Public Disclosure provides that “Should ... others issue selective
and biased releases ... the Commission and its staff will be free to make all the documents public.
In the event of such misrepresentation or failure to disclose, the Commission is free to ... provide
accurate statements about the institution’s accredited state.” (Policy on Disclosure, I.C., 2011
Handbook, p. 90)
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July 6, 2012. Washington Monthly Blog: “City College of San Francisco to
Lose Accreditation” See Attachment 2.J.

September 13, 2012. SF’ Gate: “Broken System Dooms CCSF” See
Attachment 2.K.

October 24, 2012. SF Gate: “City College of San Francisco is in a fight for
its life” See Attachment 2.L.

November 7, 2012. San Francisco Public Press: “City College Still Risks
Losing Accreditation Even After Local, State Measures Pass” See

Attachment 2.M.

March 26, 2013. Yahoo! News: “City College of San Francisco Fighting
Uphill Battle to Survive” See Attachment 2.N.

January 14, 2013. SF Bay Guardian: “Discord at City College as
accreditation cliff nears” See Attachment 2.0.

As noted, the ACCJC’s policy allows it to make public comments to correct

misinformation. Despite a continuing wave of misinformation in the media, of
which the Commission was surely aware, it made only one “correction.” On July
6, 2012 it issued a press release which criticized unnamed representatives of CCSF
for providing “misleading” information on a KQED Forum broadcast about the
college’s accreditation. After that, ACCJC remained silent. One can easily
imagine this was because the Commission wanted to “shame” the College.”

D. Remedies and Changes Requested by Complainants

For the reasons set forth herein, we respectfully request that ACCJC take the
following action:

2 On March 11, 2013, ACCJC President Beno addressed the Northern California CEO
Conference at the Ahwahnee Hotel in Yosemite. She told the assembled CEOs that as regarded a
recent sanction of a college for actions of its Board, “Our goal was to publicly shame them.”

This comment is consistent with Commission actions towards the CCSF Board, and boards of
other districts. (See, e.g., discussion of Santa Barbara City College, below.) Ms. Beno was also
scheduled to meet with and address the Southern California CEOs in April 2013.
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News:

1. Rescind its order of Show Cause as to CCSF, restore CCSF’s accreditation
status to the level of Reaffirmed, which it maintained before the March 2012 review,
withdraw all actions and reports arising out of the Show Cause sanction issued July 2,
2012, and institute a new review of CCSF.

2. Recuse from participation in any discussion, actions or decisions concerning
CCSF, ACCIJC President Barbara Beno, Commissioners Frank Gornick and Steve
Kinsella, Vice Presidents John Nixon and Jack Pond, and such other commissioners, staff
and evaluators as have the appearance of, or an actual, conflict of interest.

3. Recuse from any participation in ACCJC teams or on the Commission, or in any
ACCJC matter concerned with financial resources, any and all trustees or alternate

trustees of the CCLC Retiree Health Benefits program JPA.

4. Cease and desist misstating the 2006 review of CCSF and correct the mis-
impressions of CCSF’s actions to “address” suggestions made by ACCJC in 2006.

5. Take affirmative action to correct misstatements concerning the CCSF 2006
Reaffirmation of Accreditation and its aftermath.

6. Modify its Policies and Procedures, as requested herein to remedy the violations
of due process under Federal and State law, and ACCJC policies.

7. Cease and desist from requiring reserves beyond that suggested as acceptable by
the Chancellor’s Office of the Community Colleges.

8. Cease and desist evaluating a college’s success at prefunding estimated OPEB
liabilities.

9. Adopt fair procedures for the appeal of Show Cause sanctions.

10. Provide greater time for the Commission to consider recommendations for
action on accreditation matters.

11. Provide sufficient reasons to satisfy fair procedure when the Commission
increases a sanction to something more severe than recommended by an evaluation team.

12. Provide copies of team action recommendations to the college, students and the
public.
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13. Adopt effective procedures to identify all potential conflicts of interest.

14. Cease and desist from lobbying on legislation which do not directly affect the
operations of the ACCJC.

15. For such other and further relief as is just and proper.
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III. ACCJC Should Not Have Placed CCSF on Show Cause Status Because Its
Action Rested on ACCJC’s Mischaracterization of CCSF’s Accreditation
History From 2006 to 2012

At the core of ACCJC’s decision to place CCSF on Show Cause sanction is the
Commission’s recreation of history. As we explain, the facts show that ACCJC has
recharacterized ACCJC’s review of CCSF in 2006. This action colored ACCJC’s 2012
review. In 2006, CCSF had its accreditation reaffirmed. ACCJC gave CCSF eight
“suggestions” on how it could improve. CCSF addressed these over the next six years,
and submitted three reports to ACCJC detailing what it had done. In 2012 ACCJC took
the position that CCSF’s supposed failure to institute these suggestions to improve
amounted to deficiencies in relation to ACCJC’s standards. In this way, ACCJC adhered
to the view that CCSF had to conform to ACCJC’s suggestions that were not about
deficiencies.

The Commission’s Policy on Commission Actions on Institutions (the “Action
Policy”) provides a brief description of what warrants Show Cause status:

“When the Commission finds an institution to be in substantial non-compliance
with its Eligibility Requirements, Accreditation Standards, or Commission
policies, or when the institution has not responded to the conditions imposed by the
Commission, the Commission will require the institution to Show Cause why its
accreditation should not be withdrawn at the end of a stated period by
demonstrating that it has corrected the deficiencies noted ... In such cases, the
burden of proof will rest on the institution ...” ( 2011 Action policy, p. 42,
emphasis added)

As will become apparent, ACCJC cannot satisfy either ground. ACCJC’s Show
Cause letter dated July 2, 2012, provides the two overriding reasons as to why CCSF was
placed on Show Cause status:

1. The College “failed to demonstrate” in its application for reaffirmation “that it
meets the requirements in a significant number of Eligibility Requirements and

Accreditation Standards.”

2. The College failed to implement the eight recommendations of the 2006 ACCJC
site visit evaluation team.

Neither of these reasons satisfies the requirements of the Action Policy for Show
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Cause status. As to the first reason, we will show that ACCJC reversed the burden of
proof, and essentially required CCSF to prematurely satisty the burden of proof
applicable after a college has been placed on Show Cause status. In this way, the
Commission improperly found that its own inability to determine whether the college met
its requirements and standards, satisfied the grounds for placing CCSF on Show Cause
status. However, we begin by discussing the second reason, the “recommendations”
given to CCSF in 2006 when it was accredited, and what resulted from them. We show
that, in relation to these recommendations, the undisputed evidence does not establish that
CCSF satisfied the second ground for Show Cause, that a college “has not responded to
... conditions imposed by the Commission.”

A. CCSF Did Not Fail to Correct Deficiencies Identified in 2006, Because
No Deficiencies Were Identified in 2006. ACCJC has Recharacterized
Suggestions to Improve as Deficiencies. ACCJC’s Reliance on This
Mischaracterization Invalidates Show Cause Status.

ACCIJC found in 2006 that CCSF met or exceeded the Eligibility Requirements,
Standards and Policies of ACCJC, and thus reaffirmed CCSF.* For the next six years,
until June 2012, there was no finding by the Commission itself, that CCSF was deficient
in meeting these Standards, Requirements or Policies. Yet to justify imposing the Show
Cause sanction, the Commission relied on indications, in letters written by its President
Barbara Beno, dated June 29, 2009 and June 30, 2010, that CCSF had been dilatory in
resolving conditions imposed to deal with deficiencies. These conclusions were issued in
violation of Commission Policy and Federal Law. As a result, the Show Cause status
issued on July 2, 2012 is unjustified

In its “Show Cause” letter dated July 2, 2012, Commission president Barbara Beno
described the two primary reasons as to why CCSF had been placed on Show Cause
sanction: first, that it failed to demonstrate it met a significant number of Commission
Requirements and Standards, and second, that it failed for six years to implement
recommendations made in 2006. President Beno specifically wrote the following in July
2012:

“Show Cause was ordered ... because the College has failed to demonstrate that it
meets the requirements in a significant number of Eligibility Requirements and

" See 2005 ACCIJC Policy on Action Toward Institutions, in place at the time of
the 2006 review, p.50; also see Section III, p. 54; Letter, Beno to Day, June 29, 2006
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Accreditation Standards. It has also failed to implement the eight
recommendations of the 2006 evaluation team, five of these eight were only
partially addressed and three were completely unaddressed. The College is ...
expected to fully address all of the recommendations ... before the next
comprehensive evaluation ...” (Show Cause Letter, p. 2, emphasis added)

Four days later, in a press release posted on the Commission’s website, ACCJC
reiterated CCSF’s “failings™:

“CCSF failed to implement the eight recommendations of the 2006 evaluation
team, three being completely unaddressed.” (ACCJC Press Release, July 6, 2012).

In connection with the latter assertion, ACCJC had in 2012, treated these 2006
“recommendations” as concerning CCSF’s supposed deficiencies in satistying ACCJC
Standards. To do this, ACCJC rewrote history, as CCSF was not found by the
Commission to be deficient in satisfying Standards in 2006, 2007, 2009, or even in 2010.
We review the course of CCSF’s experience with ACCJC from 2006 until Show Cause
status was issued.

1. The Reaffirmation of CCSEF’s Accreditation in 2006

CCSF had its accreditation reaffirmed during every comprehensive evaluation
through 2006. Until 2012, it had never been sanctioned by ACCJC. In contrast, nearly
every other Bay Area community college has been on sanction status for one or more
years during the last 10 years alone.”’ CCSF’s status as one of California’s, and the
nation’s, premier community colleges, had until the 2012 sanction, never been questioned
by ACCIC.

CCSF therefore had a full reaffirmation of accreditation when it entered into its
next comprehensive evaluation in 2005. As part of the reaffirmation process it submitted
a lengthy “self study” to ACCJC. A 14-person team of educators, appointed by ACCJC,**
visited CCSF in March 2006, and issued a lengthy report concerning CCSF in April 2006.
Based on the “site visit team’s” evaluation and recommendations, ACCJC reaffirmed
CCSF’s accreditation. The visiting team’s detailed report confirmed that they had not

31 See Attachment 3.A.

32 The team was led by Dr. Constance Carroll, Chancellor of the San Diego Community
College District. It also included four faculty, three vice presidents, one president, one trustee,
and four other managers.
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observed any deficiencies at CCSF:*

“The visiting team validated that the college meets the eligibility requirements and
complies with the standards of accreditation, as required by [the ACCJC].”
(March 19, 2006 evaluation team report, p. 4, emphasis added)**

The team recognized that CCSF was “one of the premier community colleges in
the region,” and that the college’s activities surrounding the accreditation “reaffirmed the
excellence of the college ...” (2006 Evaluation Team Report, p. 4.) The team also
complimented the college’s “concerted effort to address the recommendations” of the
2000 accreditation evaluation team. (2006 Evaluation Team Report, p. 5)

The 2006 Evaluation Report “developed ... eight (8) recommendations intended to
guide the college in accomplishing certain goals and in assuring the high quality of its
programs and services. Recommendations #2, #3, and #4 are presented as overarching
concerns that should receive the college’s focused attention and emphasis. The other(s]
are also important ... to address ...” Id., pp. 4-5. Recommendation #2 involved “Student
Learning Objectives,” #3 involved “Financial Planning and Stability,” and #4 involved
“Physical Facilities Contingency Plans.” Evaluation Team Report, p. 5.

The ACCIJC, in a letter dated June 29, 2006, notified CCSF that its accreditation
had been reaffirmed, with a requirement it complete a Progress Report and a Focused
Midterm Report, which “should address all the team’s recommendations with special
emphasis on” the three noted in Beno’s letter. .*> The progress report was to focus on

3 Had ACCJC identified deficiencies in 2006, it would have said so. ACCJC was and
remains under a mandate, resulting from both Federal regulations and its own policies, to
delineate when an institution has deficiencies. See 34 C.F.R. § 602.18(e) “The agency meets this
requirement if the agency provides the institution or program with a detailed written report that
clearly identifies any deficiencies in the institution’s or program’s compliance with the
agency’s standards.” (Emphasis added.)

** For purposes of convenience, we refer to all cited evaluation team reports by the date of
visit, hence the CCSF 2006 Evaluation Report of the team, for a visit occurring from March 19 -
23, 2006, is cited as the “March 19, 2006 Evaluation Report.”

** ACCIJC has a “hierarchy” of accredited institution. Thus, as is evident from
reading ACCJC’s “Policy on Commission Actions on Institutions”, when ACCJC
reaccredits a college the accreditation is “reaffirmed,” and this reaffirmation can fall into
any of three categories:
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Recommendation #4, including reducing the percentage of its budget spent on salaries
and benefits, and address funding for retiree health benefit costs.”*

Despite the indisputable absence of any findings of CCSF non-compliance with
the Standards and Eligibility Requirements in 2006, or in any Commission actions
between 2006 and 2012, the Commission’s July 2012 decision treated the
recommendations made for quality improvement as deficiencies, and incorrectly alleged
that the College had not adequately addressed these concerns. As will be evident, CCSF
not only did do what was legitimately asked of it, but ACCJC acted in excess of its
authority when treating the recommendations for “quality improvement” as mandatory,
and using them as a large part of the justification for their decision to issue a show cause
sanction on CCSF.

2. The Differences Between Deficiencies and Recommendations

To understand ACCJC’s mischaracterization, it is important to recognize that there
are significant differences between deficiencies and recommendations. Deficiencies are
characterized by a failure to comply with a Standard or Requirement. Recommendations
made when deficiencies have not been found are suggestions for quality improvement,
and do not reflect an institution’s failure to comply with any standards.>” Here is the
precise language of the Policy, which is the key to this distinction:

“The Commission also has the responsibility to communicate its findings derived
from the site visit to the institution; ensure that the external Evaluation Report of

1) “Reaffirm accreditation”
i1) “Reaffirm accreditation, and request a Progress Report”
iii) “Reaffirm accreditation, and request a Progress Report with a visit”
(See Policy on Commission Action on Institutions, section III - Handbook,
2005 ed., pp. 53-54, emphasis added)
CCSF’s June 2006 reaffirmation of accreditation required a “progress report,” but
did not require a visit. Thus, CCSF was in the second category of reaffirmed institutions.

%% As discussed later, salaries and benefits are a negotiable subject under State law, and
the State has advised districts that they are not required to pre-fund retiree health benefits, but
may address them on a pay-as-you-go basis. (See, e.g., Advisory memo, Attachment 3.B.)

37 See “Rights and Responsibilities of ACCJC and Member Institutions in the Accrediting
Process” 2011 Handbook, p. 103. The same distinction appears in the 2012 Handbook, at p. 115.
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Educational Quality and Institutional Effectiveness (formerly Team Report)
identifies and distinguishes clearly between statements directly related to meeting
the Accreditation Standards and those representing suggestions for quality
improvement ..."” Id., 2011 Policy, Handbook p. 103)

A requirement for institutions to have their accreditation reaffirmed under the
ACCIC is that they meet or exceed the Standards and Eligibility Requirements of the
Commission. As such, any recommendations made to institutions that have had their
accreditation reaffirmed are for suggested quality improvement purposes only, just as the
Policy on Rights and Responsibilities says. This truth is confirmed throughout the
Commission’s policies, which describe the recommendations made to institutions that
have been awarded a reaffirmation of accreditation as, “directed at strengthening the
institution, not correcting situations where the institution fails to meet the Eligibility
Requirements, Accreditation Standards and Commission Policies,” or as identifying, “a
small number of issues, which if not addressed immediately, may threaten the ability of
the institution to continue to meet the Eligibility Requirements, Accreditation Standards,
and Commission Policies.” The trouble is the Commission and evaluation teams ignored
the crucial distinction between a Standard which is required and an recommendation for
quality improvement. CCSF was snared by this.

In each review of a college, it is a requirement for reaffirming accreditation that
the evaluated institution has been found to meet all Standards and Requirements,
verifying that the recommendations issued in these instances do not signal any
deficiencies identified in the institution.

Federal law supports this conclusion, requiring that deficiencies in relation to any
Standard or Eligibility requirement be clearly identified. The law expressly provides that
an accrediting agency must, “[Provide] the institution or program with a detailed written
report that clearly identifies any deficiencies in the institution’s or program’s
compliance with agency standards.” (34 CFR §602.18 (e), emphasis added.)

The regulations make clear that deficiencies characterize only a failure to comply
with Standards or Requirements, and are distinct from recommendations for quality
improvement. When taken in conjunction with ACCJC policy which requires that
sanctions be issued to institutions that are deficient in compliance with Standards or
Requirements,® it is beyond question that any recommendations made to institutions

3 See “Policy on Commission Actions on Institutions” which states, “In the case that a
previously accredited institution cannot demonstrate that it meets the Eligibility Requirements,
Accreditation Standards, and Commission policies, the Commission will impose a sanction.”
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when their accreditation is reaffirmed can only be for suggested improvement purposes
only.

Consider the fact, with rare exceptions, every ACCJC member institution is issued
a series of recommendations during their comprehensive evaluation. This is not because
every single institution has been found deficient, or non-compliant in some way. Rather,
this implies that many of the recommendations that the Commission issues are made not
to ensure institutions correct deficiencies, but for the purposes of suggesting areas in
where an institution can improve. This was the case with City College of San Francisco.

In 2006 the Commission’s evaluation of CCSF yielded a decision of reaffirmation
of accreditation to the institution. No sanctions were imposed, because no deficiencies
were found. ACCJC’s policy clarifies the form of reaccreditation given to CCSF:

“[The Commission may identify a] small number of issues of some urgency which,
if not addressed immediately, may threaten the ability of the institution to continue
to meet the” Standards and Requirements.”(Emphasis added)

Thus, the ACCJC’s recommendations made to CCSF were for quality
improvement purposes, and are distinct from deficiencies that must be corrected in order
to comply with standards.

3. ACCJC’s “Requirement” that Recommendations Made for
Quality Improvement Must Be Implemented Is Improper and
Exceeds ACCJC’s Authority Under the Law

Despite the sharp distinction between a deficiency from Standards or Eligibility
Requirements, and a recommendation for quality improvement, ACCJC practice and to an
extent its policy wrongly and inconsistently treats both as equally mandatory.

In the case of recommendations issued to correct deficiencies — which are issued in
conjunction with a sanction — the Policy states that the Commission will act to terminate
accreditation if an institution “fails to come into compliance within a two-year period.”

For recommendations made for quality improvement — issued when an institution
has been found to be in compliance all Standards and Requirements — the Commission
states that, “Resolution is expected within a one to two-year period.” Regardless of this

(2011 Accreditation Reference Handbook, p. 38; 2005 Handbook, p.50)

Page -34-



particular assertion that all of its recommendations are mandatory, this policy and practice
is in violation of Federal law. The ACCJC cannot legally require that such
recommendations to improve are mandatory. Yet it is instructing its team evaluators
that they are mandatory.

The Commission cannot require institutions to comply with criteria in excess of
their own stated Standards and Eligibility Requirements; this is supported by 34 CFR
§602.18(c) which declares that to meet federal regulations an accrediting agency, “bases
decisions regarding accreditation and preaccreditation on the agency’s published
standards.” (Emphasis added) These standards are contained solely within the
Commission’s Accreditation Standard and Eligibility Requirements, and do not extend to
the varying notions, opinions or concerns of Evaluation Teams, or the Commission’s
particular concerns such as OPEB/ARC prefudning on the particular day of an
institutional evaluation.

Furthermore, ACCJC promises colleges that it will “limit oversight required by
federal statute and regulations to issues expressly required by that mandate.” ( ACCJC’s
Policy on Commission Good Practices in Relations With Member Institutions, Policy
Element # 12.)

It is both illegal, inconsistent, arbitrary, unfair and an abuse of discretion, for the
Commission to extend an Institution’s responsibility beyond what the specific Standards
require. In institutions like City College, recommendations are branded as areas for
improvement in one cycle, and then later, even if substantial improvements have
been made, are treated as serious violations in the next cycle if not completely
addressed. This is arbitrary and an abuse of discretion, in that it creates a system that
where even if an institution is improving, it is falling behind. Also arbitrary and unfair,
and an abuse of discretion, is that when treating each recommendation to an institution
with the same force as a Standard or Eligibility Requirement, every single institution has
a different set of standards and requirements to satisfy.

Indeed, the requirement that recommendations for quality improvement must be
followed the same as Standards and Requirements creates a system where the highest
quality institutions are held to the strictest of standards, and as seen in CCSF’s case, can
improperly and suddenly escalate the severity of accreditation decisions. Furthermore, in
treating recommendations for quality improvement as if they were a standard or
requirement, ACCJC also violates 34 CFR §602.18(b) which requires that an accrediting
agency “has effective controls against the inconsistent application of the agency’s
standards.” As stated above, when the recommendations issued to each college obviously
vary from institution to institution, the particular standards to which each college is held
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are different as well.

Yet, ACCJC practice and opinions on this matter are persistently in conflict with
the law. In a January, 2010 letter to Chancellor of the California Community Colleges,
Jack Scott, Barbara Beno stated,

“Institutions whose response to accreditation requirements is one of minimal
compliance have not fully embraced the purpose and value of accreditation...
Improvement and Compliance occur together. (Attachment 3.C.)”

This belief is in noticeable disharmony with another Commission quote that noted
the,

“The basic philosophy underpinning accreditation is that institutions should be free
to develop their own objectives and ways of defining success within the
framework of the Commission’s Standards. The system of peer review and the
regulation s of the U.S. Department of Education reject the idea of establishing
phases or stages of compliance, but within that caveat there is room for rubrics
that define what constitutes meeting the Standards and what demonstrates a high
level of excellence.”” (See Quality Assurance: A Formative Review p. 20,
Attachment 3.D, emphasis added)

It is this sort of schizophrenic interpretation of the Standards and Requirements
which has prompted the avalanche of sanctions against California community colleges,
and the legitimate belief of colleges and employees, that for ACCJC under Barbara Beno,
“its my way or the highway.” This is a major reason why the Commission, as presently
administered, is unreliable as a regional accreditor.

The ACCIC is aware that it can only issue sanctions in regard to non-compliance
with Eligibility Requirements or Standards. While it has the authority to make
“suggestions” of how colleges can improve, it is not within its purview to make those
“suggestions” or “recommendations” mandatory, if the college has demonstrated
that its meets the Requirements and Standards.

Under Federal law, ACCJC cannot enforce its suggestions for improvement, with
the same force as its suggestions to satisfy Eligibility Requirements or Standards, and any
Commission policies asserting that it can violates Federal Law. CCSF has fallen victim
to this illegal policy, and any consideration of the 2006 suggestions or the 2007, 2009 or
2010 aftermath, as a basis for sanction, violates the law. Yet this was a predominant
reason for the Show Cause sanction.
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4. CCSF’s Implementation of ACCJC Recommendations- The
Events of 2006-2007

In order to hold CCSF accountable to the 2006 recommendations in the way that it
had during the 2012 review, the Commission would have had to at some point between
2006 and 2012 made a finding that CCSF had become deficient to a Standard or
Requirement. Despite some mischaracterizations by the Commission President, Barbara
Beno -- who is not actually a voting member of the Commission, but rather a member of
the Commission Staff — the Commission made no such finding in regard to City College.

On March 15, 2007, CCSF submitted a Progress Report, prepared by
Chancellor Day, Research Director and the CCSF Accreditation Liaison Officer Robert
Gabriner, and the Vice Chancellor for Finance and Administration, Peter Goldstein.*
This report explained how CCSF was going about addressing recommendation 4:Fiancial
Planning and Stability.

President Beno’s June 29, 2007 letter to CCSF. On June 29, 2007, ACCIC
responded to CCSF’s Report with another brief letter signed by President Beno, stating
that the Commission accepted it’s March 2007 Report, with a requirement that CCSF
complete a Focused Midterm Report, due in 2009 (this had already been required in 2006,
and is standard practice for the second “level” of accreditation)

President Beno added that the Report “should address all the team’s
recommendations with a special emphasis on ... Rec. 4" [Financial Planning/Stability]
“All the teams’ recommendations” obviously meant the eight recommendations presented
in the June 29, 2006 letter. The only specific recommendation mentioned, however, is
No. 4 - Financial Planning and Stability. The letter then simply repeats the same
paragraph from the 2006 letter. The letter does not identify any deficiencies, nor any
concerns about the CCSF response to Recommendation #4 contained within the Progress
Report. Had there been findings of deficiencies, certainly it was the Commission’s
obligation to say so.

5. CCSF’s Implementation of ACCJC’s Recommendations- The
Events of 2008-2009

On March 15, 2009, CCSF submitted the required “Focused Midterm Report™ to

3% Gabriner had been the Accreditation Liaison Officer during the 2005-2006
comprehensive evaluation process.
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ACCJC in which it reviewed in great detail all that it had been doing to address the eight
2006 recommendations from the 2006 ACCJC Report. Prepared by the new Chancellor
Don Griffin, Goldstein, and two other Vice Chancellors, the Report was discussed with
District governance bodies, the Trustees and the Senate, consistent with ACCJC’s
expectations and Policy on Good Practice in Relations With Member Institutions.*
ACCIJC announced, in its Summer newsletter, the actions the Commission had taken. As
to CCSF the only action was to “accept” CCSF’s Focused Midterm Report. (See Summer
2009 ACCIJC Newsletter, p. 8)

Letter 2 from ACCJC: President Beno’s June 30, 2009 letter to CCSF
Recharacterizies the 2006 Suggestions. The response from ACCJC to the College’s
Midterm Report, a June 30, 2009 letter from President Beno, is quite short - barely a page
and a half. It explained that the Commission had reviewed CCSF at its June 9-11, 2009
meeting, and that the “purpose of this review was to assure that the recommendations
made by the [2006] evaluation team were addressed ...”

Even though those 2006 recommendations, and the subsequent letters from 2006
and 2007, made no mention of deficiencies, Beno indicated to CCSF in the June 30, 2009
letter, that:

“I wish to inform you that under U.S. Department of Education regulations,
institutions out of compliance with standards or on sanction are expected to
correct deficiencies within a two-year period or the Commission must take
action to terminate accreditation. City College of San Francisco must
correct the deficiencies noted by June 2010.” (Emphasis added.)

This comment is ambiguous and confounding because the Commission had not as
of 2009 found CCSF was “out of compliance with standards” nor “noted” any
deficiencies, nor issued a sanction to CCSF. The letter certainly implies that the
Commission was now interpreting some or all of its 2006 Recommendations (e.g. Nos. 3
and 4), or perhaps all eight 2006 recommendations, as deficiencies or a failure to meet
Standards. But the Commission never made any such finding in 2009, or at any time
before CCSF’s March 2012 review. Note that ACCJC is under a duty. The law
requires that ACCJC: “Provides the institution ... with a detailed written report that
clearly identifies any deficiencies in the institution’s compliance with the agency’s
standards.” (34 CFR 602.18) It is indisputable that ACCJC never “clearly” identified

* The Report addressed both the Team’s general recommendations, as well as the
“WASC recommendations with special emphasis.”
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any deficiencies - after all, ACCJC reaffirmed CCSF’s accreditation in 2006, and it could
not do that if ACCJC had deficiencies. Nor were any deficiencies properly identified
before the 2012 review.

A change in the status of the recommendations for quality improvement to
“deficiencies” would have to be noted in an official finding by the Commission, and
no such finding was ever made. In fact, it is Commission practice to institute a sanction
immediately if a deficiency is found at any point during the 6-years between
comprehensive site-visits. This is demonstrated through the many instances where the
Commission instituted a sanction mid-accreditation cycle on a college with reaffirmed
accreditation.*' Obviously, there is a serious disconnect between the actions of the
Commission (to accept the 2006, 2007 and 2009 Reports and not take any action to issue
sanctions), and the recharacterizations in the June 30, 2009 letter from President Beno.
This discrepancy adds fuel to the belief that the Commission staff acts ultra vires and has
lax internal controls, relying on the Commission to rubber-stamp their actions.

The biggest problem with the 2009 Beno letter is that, despite her peculiar
reference to “deficiencies”, none were noted in her letter, or before.* (Just as no
deficiencies had been identified in the 2006 ACCJC reaffirmation letter, the 2006 Team
Report, or the 2007 ACCJC letter.)

The failure to clearly or properly identify any supposed deficiencies, if they
existed, violates not just Federal regulations (e.g. 34 CFR § 602.18), but also violates
ACCJC’s policy. ACCJC’s “Rights and Responsibilities” policy requires the
Commission to “clearly” distinguish statements directly relating to meeting Standards and
those representing suggestions for quality improvement ...”* And as noted above, for the
ACCIJC, suggestions and recommendations are synonymous.

*! The Commission has taken action to institute a sanction on a college with reaffirmed
accreditation mid-cycle on the following colleges: Berkeley City College, Marin, Copper
Mountain, Laney, Los Angeles Southwest, MiraCosta, Modesto, Moorpark, Riverside City, San
Joaquin Valley, Shasta, Solano, Cuesta, Diablo Valley College, Lassen, Orange Coast, Victor
Valley, College of Alameda, El Camino, College of the Redwoods, Feather River, Palo Verde,
and San Joaquin Delta

*> Whether anyone from CCSF raised this inconsistency with ACCJC is unknown.

# See ACCJC’s “Rights and Responsibilities of ACCJC and Member Institutions in the
Accrediting Process” 2011 Handbook, p. 103; the same statement occurs at p. 117 in the 2008
Handbook, in place at the time the 2009 letter was written.
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President Beno’s 2009 letter confirms that the Commission “accepted” CCSF’s
Focused Midterm Report, and again referred to the previously-announced “requirement
that the College complete a follow-up Report” by March 15. 2010. Beno wrote that, “The
Follow-Up Report should demonstrate status toward resolution of Recommendation 4
[Financial Planning/Stability] and resolution of Recommendation 3 [SLOs] ...” What
does “status toward resolution mean - that the resolutions must be implemented a
particular way, or fully? Beno’s comments are too obtuse for clarity - they violate the
requirements of the law and Policy.

Under ACCIJC polices, there was no basis for CCSF to “appeal” Beno’s 2009
letter. Nonetheless, the Commission did not impose any sanction, nor did it assert that the
Commission had made a finding identifying any deficiencies. Had it done so, CCSF
would have had no more than two years to correct the deficiencies. The events of 2010
add further confusion to ACCJC’s behavior, and undermine further ACCJC’s 2012
decision to put CCSF on Show Cause.

6. ACCJC’s New Demand Regarding Retiree Health Benefits- The
Events of 2010

On March 15, 2010, CCSF submitted an incredibly detailed and comprehensive
Accreditation Follow-Up Report. Prepared by Chancellor Griffin, the Senate president,
and apparently managers and faculty, the Report addressed the sole two recommendations
from 2006 that Beno had indicated the college should focus on. At its Summer 2010
meeting, ACCJC accepted the Report at its June 9-11, 2010 meeting. In reporting actions
it had taken against colleges, again there was no action reported against CCSF.

Letter 3: Beno’s June 30, 2010 letter to CCSF. Beno’s June 2010 letter, which
followed CCSF’s Focused Mid-term Report, reported that the Commission had accepted
CCSF’s Report. And, importantly, Beno’s letter made no mention of any of the
Recommendations from the June 2006 Commission letter. Nor does it assert that CCSF
was in any way deficient. How could it, as no deficiencies were identified, and the
Commission had made no finding of deficiencies? Anyone reading this letter,
particularly CCSF’s employees, could reasonably conclude that CCSF had now
satisfactorily addressed the “recommendations” noted in Beno’s June 2006 letter.

CCSF’s 2010 Report focused on the specific items mentioned by President Beno in
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her 2009 letter, “Student Learning Outcomes” and “Financial Planning and Stability.”*

Though Beno’s June 2010 letter in response did not mention Recommendation 4, it did
communicate that the “Commission” had a “Concern” that CCSF should develop a better
financial strategy,*” and, “request[ed] that the College provide information.... in its next
report, the comprehensive self study, due in Spring 2012.” Again, no finding of non-
compliance or deficiency was made in regard to CCSF. Instead the Commission was
concerned that certain financial patterns might “eventually” make it difficult to
meet the requirements of Standard IIL.D.. Eventually when? In 5 years, or 10, or 20 or
30?

The ACCIC Standards and Eligibility Requirements make no mention of whether
or not colleges are required to respond to “concerns,” nor do they state the premise on
which the Commission may express a “concern.” What is clear, however, is that if a
deficiency has been found by the Commission, that it must communicate it to the
institution and issue a sanction. That was not the case here.

Nor may the Commission convert a “concern” over a college’s alleged deviation
from a policy into a deficiency - as noted above, Federal regulations are clear: accreditors
are asked to determine whether an institution is in compliance with agency standards, and
clearly identify any deficiencies.

Beno’s June 30, 2010 letter is dominated by the issue of retiree health benefits
(discussed extensively below). She writes about the District, like other colleges, not
meeting the “Annual Retired Contribution” to “Other Post Employment Benefits”
(“OPEB”), which was a product of Government Accounting Standards Board #45
(“GASB 45"), and asks CCSF to indicate how such monies will be paid into an
“irrevocable trust.”*® But her reference to this “contribution” cannot be characterized as a

* Her letter stated that the “Commission has a concern about whether the college’s
financial resources are sufficient ...” and that unless the unfunded retiree liability was “funded”
then “eventually” it might be difficult to meet Standard III.D. The letter also requested
information about how future contributions for unfunded liabilities would be handled (citing “ER
17 and Standard I.D.1.(b) and (¢).

* A financial strategy matching outgoing expenditures with “ongoing revenue,”
maintained the “minimum prudent reserve level,” reduced the percentage of CCSF’s budget
utilized for salaries and benefits, and addressing future health care costs.

* The Commission provides no public information as to whether it considered and
decided on what “concerns” to express in such letters. However, it is worthwhile to recognize
that this Commission meeting would have been attended by recently appointed Commissioners
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deficiency in meeting the Standards, given the history described above.

As for the topic of Student Learning Outcomes, the letter made no mention of the
previous recommendation, and instead included only a “Commission Reminder” that all
colleges were expected to meet the Standards by Fall 2012 (months after the CCSF’s
review and the Commission’s vote on sanction).

Regardless, between 2006 and 2012, CCSF submitted three reports to ACCJC (in
2007, 2009 and 2010), confirming that the College had discussed, addressed and
responded expeditiously to ACCJC’s eight recommendations for improvement. ACCJC
both explicitly and implicitly acknowledged this.

7. Show Cause Status is Tainted By ACCJC’s Misrepresentations
of the Events of 2006 to 2012

As shown above, CCSF was identified as satisfying ACCJC’s Eligibility
Requirements and Standards in 2006. It was not identified in 2006 as having
“deficiencies.” From 2007 through 2010, CCSF filed three reports detailing its response
to the eight suggestions for improvement. At no time between 2006 and June 2012, was
CCSF explicitly found to be deficient. Yet ACCJC’s President, Barbara Beno, had
written to CCSF in 2009, strongly suggesting it had deficiencies, an action which appears
to be beyond the scope of her legitimate authority since there was no Commission visit
and no Commission finding. As such, the use of CCSF’s alleged failure to fully
implement the 2006 recommendations as a contributor to their Show Cause sanction, is
improper. Yet that is what happened. Hence, much depends on the interpretation and
credibilty of letters from President Beno, from 2006 through 2010.

ACCIC is barred by Federal Law from using criteria in excess of ACCJC’s
published standards and Eligibility Requirements as a basis for their accrediting
decisions. See 34 CFR §602.18 (¢).* The recommendations made by the ACCJC and
their Evaluation Teams are by nature variable from institution to institution. Treating
these recommendations as the equivalent of Standards creates a system of requirements
that is different in scope and expectation for each institution that the Commission

Steve Kinsella and Frank Gornick, both periodically active in the Community College League of
California’s Retiree Health Benefits JPA, and both with a conflict of interest resulting from their
roles within the JPA and ACCIJC, discussed further below.

‘734 CFR § 602.18 (c) provides that the agency satisfies Federal regulations if it “[b]ases
decisions regarding accreditation ... on [its] published standards.”

Page -42-



accredits, thereby violating §602.18 (b). This law mandates that the ACCJC must have
“effective controls against the inconsistent application of the agency’s standards” as well
as the overarching theme of §602.18 which is “ensuring consistency in decision-making.”

Despite this regulatory framework ACCJC has improperly asserted both in its
policies and in the CCSF decision (and in others) that its recommendations are
mandatory, and that they carry the same weight and impact as the Standards and Eligbility
Requirements. In the July 2012 Show Cause decision letter, the Commission stated, “City
College of San Francisco has not demonstrated an ability to address evaluation team
recommendations in a timely manner and thereby has not demonstrated consistent and
reliable compliance with Eligibility Requirements and Accreditation Standards,” and that
this served as a basis of their decision to institute the Show Cause sanction. In stating
this, ACCJC admitted that its decision regarding CCSF’s accreditation status was in
violation of the law.

The Commission’s issuance of the Show Cause sanction was based largely on
CCSF’s supposed reaction to the 2006 reaffirmation and suggestions. In so doing, the
ACCIJC engaged in arbitrary, capricious and unreasonable conduct, and an abuse of
discretion, that violated federal law, and issued “findings” not supported by substantial
evidence.

Beno herself has no authority under ACCJC Policy to determine a college is
deficient in meeting standards. That is a job for the Commission itself, and such a finding
must be communicated properly with the college. Additionally, ACCJC, whenever it
finds deficiencies, is duty bound to impose sanctions. But no sanction was issued against
CCSF. Yet, the Commission is now relying on the unsupported assertion on June 30,
2009 that CCSF was “out of compliance with standards,” and that it was deficient, as
evidence of CCSF’s failures.

ACCIJC is hardly unaware of the correct protocols. For example, one year after
Santa Barbara City College had been reaccredited in 2010, a complaint was lodged by a
political group intent on recalling recently elected trustees (“Take Back SBCC”). ACCIJC
conducted an “investigation,” appointed an investigative team, the investigative team
issued a “report,” and the Commission itself found Santa Barbara to be in violation of
Standards, and issued a Warning, followed by a Warning Letter from President Beno
dated January 2012. (Attachments 7.W.3. - 7.W.5.) Nothing like this occurred in regard
to CCSF.

In relying primarily on this supposed history of failing to satisfy conditions
imposed by ACCJC, based heavily on four letters written by Barbara Beno, the
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Commission violated its own policies and Federal law, by elevating recommendations to
being “deficiencies” requiring correction.

B. CCSF Also Did Not Fail to Address Recommendations Made In 2006

The Show Cause letter conflates deficiencies and recommendations. And as to
recommendations, it confuses its Standard that they be addressed, with lock-step
implementation. Recall that the President wrote CCSF that it had failed to implement
recommendations. This is out of line with the Commission’s published Standards.

The Commission’s Standard IV requires that the “Institution moves expeditiously
to respond to recommendations made by the Commission.” 2011 Handbook, p. 24
(emphasis added) However, when it comes to recommendations, the Commission
emphasizes in its Policy that they must be addressed, not that they must be followed. To
be precise, the policies indicate that a college must “discuss, “respond” “expeditiously,”
and “address” recommendations. The term “implement” is not mentioned in the
policies. Nonetheless, the Commission’s relies on a failure to implement suggestions as
grounds for sanction. This is no mere technical distinction.

CCSF did take action to respond to the 2006 recommendations. This is evidenced
by the fact that the 2012 Evaluation Team found that the college had “partially-
addressed” five out of the eight recommendations, and by the information supplied in the
three reports CCSF filed between 2007 and 2010. The fact that City College did not fully
“implement” the 2006 recommendations is not a legitimate basis to find it out of
compliance with this Standard. As will be discussed further in this complaint, the
specifics contained within the remaining three recommendations exceed ACCJC’s
authority, and are in violation of California public policy. Recommendations 4,5, and 6 --
the three recommendations which City College was found to have “not addressed,”-- all
rely on the judgement that CCSF’s reserves were “inadequate” to justify their
interpretation that the recommendations had not been implemented. This inadequacy was
determined by the fact that City College was not maintaining a reserve level in excess of
the State mandated 5%.** Recommendation 4 also finds that CCSF did “not address” its
requirements because it failed to pre-fund OPEB, which the ACCJC is also not legally
allowed to require.

Recommendations need not be implemented, only responded to, but the

¥ See the Team’s assessment of CCSF’s response to Recommendation 4, which reads,
“While the reserve meets the minimum California community college requirement, it is well
below a minimum prudent level.” ( 2012 Evaluation Report, p.14)
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Commission’s teams, instructed to the contrary, have learned the lesson well, and
continue to condemn colleges in lock-step with the Commission’s mischaracterization of
the Standards.

A recommendation is ordinarily understood to be the “giving of advice or
counsel.” Most of the counseling ACCJC offers is vague. For example, as to the eight
recommendations made in 2008, several are particularly open-ended:

“Recommendation 2: Planning and Assessment- The team recommends that the
college build upon its continuing planning and assessment efforts and develop
an integrated process of institutional planning and assessment that combines
strategic planning, educational planning, facilities planning, technology planning,
and personnel planning in a manner that links these planning processes to annual
budgets. Planning should be based upon the findings of instructional and
non-instructional program review, which should include clear criteria for resource
reallocation and/or program and service development, expansion, or termination”

“Recommendation 5: Physical Facilities Contingency Planning - The team
recommends that the college ensure the development of adequate contingency
plans, which should be implemented in a timely manner in order to reduce
potential exposure to losses.”

In fact, this particular recommendation was so open-ended that the 2012
Evaluation Team notes that City College seems to have misunderstood it. While CCSF
focused on “emergency preparedness and public safety,” the Evaluation Team insisted
that this recommendation was in relation to maintaining “sufficient cash flow and
reserves to maintain stability and deal with unforeseen incidents.”

“Recommendation 7: Technology Planning - The team recommends that all unit
technology plans be brought up to date and that a unified college wide technology
plan be developed. This plan should be integrated with facilities and budget
plans. Funds for technology acquisition and maintenance, including regular
replacement of outdated hardware, should be integrated into the institution's
budget.”

City College was found to have “responded to the first part of the
recommendation”, however, it was found to have not “integrated plans for technology,”
because it relied on “bond and grant funding for the acquisition and replacement of
hardware.” Bond and grant funding are substantial and important parts of any higher
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institution’s budget.* The recommendation noticeably did not bar the College’s use of

grants to address “Technology Planning.” Like many of the other recommendations, the
open-endedness of Recommendation 7 left CCSF vulnerable to a myriad of extraneous
and illegitimate criticism.

Though one may not interpret the following recommendations as “open-ended”
City College was determined as only having “partially-addressed” these recommendations
because, though following the actual text in the request of the recommendations, they had
not established explicit policies for them. This requirement is noticeably absent from the
recommendations themselves:

Recommendation 1: Mission Statement -The team recommends that the college
regularly review and approve the mission statement in a discrete process to
ensure that it is clearly addressed.

Recommendation 8: Board of Trustees Evaluation- The team recommends that the
Board of Trustees establish a method of self evaluation, determine the schedule
for this process, and complete self evaluations on a regular basis.

While it is true that a few are more specific, these are mostly beyond the
jurisdiction of ACCJC, or flatly conflict with the public policy of California, State law, or
the mission of CCSF and the colleges.

“Recommendation 4: Financial Planning and Stability- The team recommends that
the college develop a financial strategy that will: match ongoing expenditures with
ongoing revenue; maintain the minimum prudent reserve level; reduce the
percentage of its annual budget that is utilized for salaries and benefits; and
address funding for retiree health benefits costs.”

“Recommendation 3:Student Learning Outcomes- The team recommends that the
college ensure that student learning outcomes are fully institutionalized as a core
element of college operations, with specific focus on curriculum and program
development.”

* Below we discuss the ACCJC’s comments in 2012 on grants funding and point out that
concurrently with the evaluation of CCSF in 2012, the Peralta colleges were evaluated and
commended for their successful applications for grants funding; and, a sizable amount of that
funding was involved a dean - Peter Crabtree, Barbara Beno’s husband. The same Peter Crabtree
who was appointed to the CCSF evaluation team for 2012, discussed below.
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As we discuss below, ACCJC disregarded California public policy in regard to
both the subject of reserves, and funding retiree health benefit future “liabilities.”
(Actually, CCSF paid its retiree health benefits “costs” on a pay-as-you-go basis, as the
State advised it could do.) As for “student learning outcomes” and the amount of budget
spent on salaries and benefits, these both raise issues that require collective bargaining
negotiations and agreements.

C. ACCJC’s Recharacterization Takes On Greater Significance In View
of Various Irregularities in the 2012 Evaluation

The sheer number of irregularities which confounded the 2012 assessment of
CCSF is almost incomprehensible. Just weeks before the team visit, Barbara Beno had
openly supported legislation to change the mission of the community colleges, especially
San Francisco, when she lobbied in support of SB 1456, discussed below.

The fact is, CCSF had responded to the suggestions made in 2006, and afterward,
the Commission ignored CCSF’s actions to “address” the recommendations, and there is
no written board policy which requires that a college adopt or implement
recommendations - only that it address them. There is a reason the Department of
Education adopted regulations requiring evaluations to be based on clear, written and
published standards - to avoid the sort of mischaracterization and arbitrary action that
resulted here.”® Whether by sloppiness, inexperience, or design, ACCJC had no right to
rely upon an unwritten “practice” that a college given a recommendation better
implement it exactly like ACCJC later decides it should have been done.

D. ACCJC’s Decision Improperly Shifted the Burden of Proof to CCSF

Federal law demands that ACCJC “apply its standards consistently.” ACCJC
failed to do this when it determined CCSF warranted the Show Cause sanction, because it
shifted the burden of proof to ACCJC to demonstrate it warranted continuation of
accreditation, when the burden is on ACCJC to find that it does not merit continued
accreditation.

ACCIC treats colleges on show cause sanction very differently than colleges
which are accredited. The Action Policy provides that a college which has been found to
have deficiencies in meeting Standards or Requirements shall be placed on one of the

%% Clear standards are required by 20 USC § 1099b (a) (6)(A)(I); published standards are
required by 34 CFR § 602.18 (¢); and the standards must be provided in written materials
according to 34 CFR § 602.20.
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three different sanction levels: warning, probation or “Show Cause.”

The Commission Policy provides that a college that is placed on “Show Cause”
thereafter has the burden of proving it satisfies ACCJC standards, indicating that ACCJC
has the burden of proof when it places a college on one of the three sanction levels,
particularly the Show Cause standard. The language of the Policy underscores that Show
Cause is a more serious sanction than warning or probation, and that when a college is
placed on Show Cause, the burden of proof lies with a college to be removed from that
sanction:

“In such cases [of Show Cause status] the burden of proof will rest on the
institution to demonstrate why its accreditation should be continued.”
(Commission Action on Institution, Accreditation Reference Handbook, p. 42)*!

When the Show Cause provision is considered in the context of ACCJC’s policies,
it becomes apparent that the Commission shifted the burden of proof for CCSF, which
was accredited, because when a college has already been accredited, the burden rests with
the Commission to establish that a college no longer warrants fully accredited status,
thereby justifying sanctions such as Warning or Probation. In fact, there is no
Commission policy which provides that the burden of proof to establish that a college
should be continued as fully accredited rests with an institution seeking reaccreditation.
To the contrary, and logically, ACCJC policy presently provides that the lesser sanctions
of warning, probation or show cause are not instituted unless “the Commission finds” that
an institution is deficient. It is only once a college is on Show Cause that the burden
shifts. Specifically, the Policy states,

“C. Order Show Cause. When the Commission finds an institution to be in
substantial non-compliance with Eligibility Requirements, Accreditation
Standards, or Commission policies, or when the institution has not responded to
the conditions imposed by the Commission, the Commission will require the
institution to Show Cause why its accreditation should not be withdrawn at the end
of a stated period by demonstrating that it has corrected the deficiencies noted by
the Commission and is in compliance with the Eligibility Requirements,
Accreditation Standards or Commission policies. In such cases, the burden of
proof will rest on the institution to demonstrate why its accreditation should be

continued ...” (Policy on Commission Actions on Institutions, pp. 41-42, emphasis
added.)

>! All references to Handbook pages are to the 2011 Handbook, in effect when CCSF was
reviewed by the Commission, unless otherwise referenced.
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The Commission has not provided anywhere else in its policies for the “burden of
proof” to avoid a sanction, to sit with an already accredited institution, unless the College
is already on Show Cause status.”> ACCJC has thus acted in a way that it “plainly
inconsistent” with the terms of its Policies. The policy wording which places the burden
of proof on a college which is on Show Cause would be superfluous unless it signifies a
significant shift of the burden of proof. Furthermore, when a college is not accredited,
Commission policy indicates that it carries the burden of proving it merits accreditation.
Thus, a college seeking accreditation must “demonstrate” that it meets all the Standards
and policies. (Action Policy, I. “Actions on Institutions that are Applicants for Candidacy

27

As is evident, the Commission policies materially differentiate between colleges
on Show Cause status, and those not on Show Cause. Despite this difference, ACCJIC
placed the burden of proof on CCSF to demonstrate that it met Commission standards and
requirements even though CCSF had a full reaffirmation of accreditation in Spring of
2006. In determining that CCSF had not met its burden of proof, the Commission
explained:

“Show Cause was ordered ... because the College has failed to demonstrate that it
meets the requirements outlined in a significant number of Eligibility
Requirements and Accreditation Standards.” Sanction Letter, p. 1.

In the Show Cause letter, the Commission affirmed its faith in and reliance on the
Report of the Evaluation Team.”® Review of the site visit team’s evaluation report
confirms that they frequently remarked that while a “mountain” of evidence was
presented in regard to the various Requirements and Standards, the team was “unable” to
“verify” that CCSF met the these factors.”® Since it was “unable to verify” whether CCSF

>2 Elsewhere we discuss whether a shift in the burden of proof, in view of the lack of any
appeal from Show Cause status, satisfies Federal common law due process or Constitutional due
process.

3 “For specific reference to the Eligibility Requirements and Accreditation Standards that
CCSF was found by the evaluation team and the Commission not to meet ... the institution is
referred to the Evaluation Report which connects each of its findings, conclusions ... to the
Eligibility Requirements and Accreditation Standards.” (July 2, 2012 Show Cause letter, p. 2.)

** For example, “the team was unable to verify if such a [financial] model was used for
planning...” (Evaluation Report, p. 14]; “The visiting team could not confirm that City College of
San Francisco adheres to the Eligibility Requirements and Standards of the Accrediting
Commission.” (/d., p. 19); “Whether the institution provided information that is complete and
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still met the Standards and Requirements, the status quo of accreditation should have
remained in effect. Alternatively, the Team or Commission could have sought further
clarification or information. It did neither.

Instead of affirmatively “finding” that had CCSF did not meet the Standards and
Requirements, it relied instead on its team of experts’ inability to verify CCSF’s meeting
standards, and its conclusion that CCSF had ““failed to demonstrate” it met the
Commission’s Standards and Requirements. In this way, it reversed the burden of proof.

The level of deference accorded to an agency’s interpretation of its own
regulations is based, in part, on the thoroughness of the agency’s consideration and
validity of its reasoning, it’s consistency, the agency’s care, and the persuasiveness of the
agency’s position. U.S. v. Mead Corp. (2001) 533 U.S. 218, 228; Bowen v. Georgetown
University Hospital (1988) 488 U.S. 204, 212-213; Regents of the University of
California v. Heckler, 771 F. 2d 1182, 1189 (9" Cir. 1985)

Here, the ACCJC has reached a plainly erroneous conclusion, inconsistent with its
policies and procedures, converting suggestions for improvement into deficiencies, and
relying on the College’s supposed disregard of those “suggestions” to justify Show Cause
status. Moreover, as explained below, it is also appropriate to consider the other errors
which accompanied this conclusion and are discussed below. These included the conflict
of interest resulting from the appointment of Barbara Beno’s husband to the Evaluation
Team, the failure of the Commission to follow its own rules for a team recommendation,
the Commissions reliance on unwritten “standards” - OPEB prefunding - which are not
widely accepted, its inconsistent application of numerous policies, its repudiation of
California law and public policy, its violation of California common law fair procedure,
and the other failures denoted herein.

Accordingly, the Show Cause decision is arbitrary and capricious, and an abuse of
discretion, and not supported by substantial evidence. Hence, the decision to place CCSF
on show cause status must be reversed.

accurate ... is unclear based on allegations that were not proved or disproved during the visit.”
Id.,p. 19]; “... it is less clear how effective this dialogue has been ...” (Id., p. 24); “It is ambiguous
whether human resources planning is integrated with institutional planning.” “Moreover, not
enough data exists to systematically assess the effective use of human resources ...” “As a result,
it is unclear whether or not the goals have been achieved or assessed.” (/d., p. 47)
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IV. ACCJC’s Review of CCSF was Prejudicially Affected by ACCJC’s Serious
Conflicts of Interest

A. Introduction

ACCJC’s review of CCSF in 2012 was prejudiced by serious conflicts of interest
which violate Federal and State law and ACCJC regulations. These conflicts not only
prejudiced CCSF’s review, but also establish that ACCJC is not sufficiently reliable to
serve as an accreditor under Federal requirements. These apparent and actual conflicts
were the result of deliberate actions by ACCJC’s president, staff and commissioners.

These conflicts involved:

(1) the appointment Barbara Beno’s husband, Peter Crabtree, to serve on the
“visiting” evaluative team, where he was required to review, interpret and apply
conclusions set forth in four letters from his wife to CCSF from 2006 to 2010, which
were at the core of ACCJC’s issuance of Show Cause, thereby compromising the
independence of the team and the Commission;

(2) the involvement of the Commission itself and several of its officials, including
President Beno, in publicly supporting controversial partisan legislation in 2012 (S.B.
1456), when it was actively opposed by CCSF and student and faculty groups;

(3) the domination of managerial employees and administrators in the CCSF
evaluation process (as is typical of ACCJC evaluation teams), as opposed to peers; and

(4) the sanctioning of CCSF based, in part, on its failure to prefund retiree health
benefit liabilities, a criticism arising out of the interrelationship of the ACCJC and the
Community College League of California’s Retiree Health Benefit program Joint Powers
Authority. This conflict involves several individuals, who were involved with both the
ACCIJC and the JPA, over the same issue - whether the district was prefunding the
“Annual Required Contribution” as determined by GASB 45 to cover estimated future
retiree health benefit liabilities. First to consider is Steve Kinsella, who 1s now and has
been since 2009 a Commissioner (and frequent site-visit Team member) of ACCIC, is
now the Vice Chair of the Commission, and was the founding director and Chair of the
CCLC JPA (and remains an alternate JPA board member). As founder and first chair of
the JPA, Kinsella solicited colleges to place funds in the JPA. He has had some
involvement with the JPA since its creation - either as a member of the board, an alternate
member, or the President of a district which belongs to the JPA. His college, Gavilan,
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invests prefunded contributions in the JPA. Mr. Kinsella, as an evaluation team chair,
and member of ACCJC’s ad hoc task force on the financial Standard, oversaw Reports
which encouraged colleges to prefund their estimated OPEB liabilities according to the
GASB 45 calculation for the Annual Required Contribution. As a commissioner, Mr.
Kinsella presumably followed his obligation to take a position on the accreditation or
sanction of colleges. This meant he would have been presented with Evaluation Reports
which assessed colleges for prefunding, or not prefunding the GASB 45 “ARC.” Mr.
Kinsella has also been extensively involved in the JPA, which is set up to receive these
contributions. In 2009 a team Kinsella led criticized Palomar Community College, which
had joined the CCLC JPA, for not paying enough into the JPA for prefunding.

A second member of the Commission, who has served as a member of the JPA
board, and hence appears to have a conflict of interest, is Dr. Frank Gornick. Mr.
Gornick became a member of the Commission on July 1, 2009. After that he served as
chair of three teams involving the Peralta Community College District in April, 2012, and
Sacramento City College in October 2009. Gornick is the Chancellor of the West Hills
District, and thereby has a stake in the JPA. His college has a representative on the
Board. Mr Gornick was appointed to the JPA board in or before 2008, although it is
unclear how long he remained on the board, whether he is or also was an alternate
member. Clearly, he believes in the JPA’s mission. As a Team Chair, Gornick’s teams
issued Reports indicating that colleges needed to take action to identify their OPEB
liability and determine how they would pay through prefunding.”® As a Commissioner,
Gornick presumably did his duty and took a position on whether various colleges should
take action to identify and satisfy their “Annual Required Contribution” per GASB 45,
which in some cases meant placing funds into the JPA which Gornick has been associated
with, in his official capacity.’’

Both Kinsella and Gornick, as Commissioners and/or team members, participated
in actions or evaluations which effective or expressly encouraged colleges’ to pre-fund
the ARC for their “GASB 45-determined” OPEB liabilities. And as board members or
alternate members of the CCLC Retiree Health Benefit JPA they either encouraged

>> Gornick had previously been chair of San Bernardino Valley College in October 2008.

>¢ See Peralta Follow-Up Visit Report, April 16-17, 2008, p. 3; see also Peralta Special
Visit Report, April 19, 2010, pp. 3-4, 6-7.

7 ACCIJC does not publish for public review the actions voted upon by individual
commissioners, or even the outcome of the vote. This lack of transparency contributes to the
atmosphere which tolerates, if not encourages, conflicts of interest.
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colleges to join the JPA, or oversaw the JPA which accepted such prefunded
contributions from California community colleges. To be precise, they were also board
members, or alternate members, of the JPA when it received “irrevocable” contributions
of public funds from some community college districts, and, when serving on the board,
had some fiduciary responsibility for the JPA’s investment decisions. The CCLC JPA
also received various fees from member colleges, both startup fees, annual fees, and
contribution fees based on the amount of money invested by a district. We estimate these
fees at about $100,000 per year, in recent years, collectively for the colleges participating
and paying into the JPA trust.’®

Besides Kinsella and Gornick, nearly a dozen ACCJC team members who
evaluated colleges’ prefunding of their “OPEB liabilities™ also served as members of the
CCLC Retiree Health Benefits JPA board.”

CCSF reported that it had joined the CCLC JPA in its 2009 Mid-term Report, and
in the 2010 Follow-up Report. However, in each report CCSF acknowledged that “The
College did join the investment consortium sponsored by the Community College
League for this issue but has not deposited any money into the fund.” (Mid-team
Report, pp. 14; Follow-up Report p. 20, emphasis added) The first Commission review of
a CCSF Report that Commissioners Gornick and Kinsella participated in was also the
first review where the Commission, “notes that colleges not making the minimum
payment of Annual Required Contribution (ARC) are now accumulating unfunded
liabilities,” and issued a “Commission Concern” requesting that CCSF “provide
information about how the Annual Required Contribution is being handled and funds in
an amount at least equal to the ARC will be paid into an irrevocable trust fund.”
(Emphasis added) Again, since it was detailed in the CCSF Evaluation Report,
Commissioners Gornick and Kinsella knew full well that the “irrevocable trust fund”
referred to by CCSF was the CCLC JPA in which they were board members or alternate
members, or CEO’s of their districts which belonged to the JPA.

The next of these conflicts we will discuss involve the appointment of Barbara

*% A affiliated local of Complainant CFT has requested documents from the JPA which
should shed further light on the fees it has collected from California community colleges. The
CCLC JPA has been slow to provide requested information. We will amend or supplement this
Complaint/Comment when such information is obtained.

> Public information indicates that these include Joe Wyse, Steve Crow, Ken
Stoppenbrink, James Austin, Mazie Brewington, Tom Burke, Bonnie Dowd, Sue Rearic, and
Kimberly Allen.
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Beno’s husband, Peter Crabtree, to the CCSF Evaluation Team for 2012.

B. Barbara Beno’s Husband, Peter Crabtree, Was Appointed to the
Visiting Team for CCSF, Thereby Creating an Actual or Apparent
Conflict of Interest

Barbara Beno has served as ACCJC’s president for more than 10 years. Her
husband is Peter Crabtree, a dean at Laney College. Crabtree has virtually no experience
as a team member in ACCJC accreditation evaluations - just once, 10 years ago, he was
assigned to evaluate a California community college.® In the case of CCSF he was
placed on the team, and had a prominent role in the evaluation process. Putting Crabtree
on the team was like putting Beno on the team. This appointment destroyed the
independence of the team and the integrity of the evaluation process, particularly given
the procedural irregularities which followed. As we show, Crabtree’s presence on the
team constitutes an actual or apparent conflict of interest which prejudiced a fair review
of CCSF and raises serious questions about the judgment of the Commission and its
president.

The seriousness of this conflict warrants detailed review. Sometime in the Winter
of 2011, ACCIJC appointed a chair and some members of the team which would
eventually evaluate CCSF in March, 2012. The chair, President Sandra Serrano from
Kern Community College District, was appointed in time to attend the team chair
orientation on December 2, 2011, and most of the team was appointed in time to attend
the team orientation on February 7, 2012. The team visit, originally planned to begin on
March 12, actually began on March 11. And among the 17 team members, ACCJC Staff,
over whom President Beno presides, had appointed Peter Crabtree, her husband.

Exactly when he was appointed is not publicly known.

When the team assembled in San Francisco at the Handlery Hotel, the team
members went through the formality of introducing each other, even though a few came
from the same college. When Crabtree introduced himself he did not mention he was
married to the Commission president.®!

% This information is based on an extensive and diligent search of the public record, and
it is conceivable he may have been appointed to teams not located.

6! While presumably some of the administrators on the team were aware Crabtree and
Beno were married, it came as news to some team members when they learned of the relationship
after July 6, 2012. Many faculty and administrators who have subsequently learned of this
situation have expressed shock at Crabtree’s appointment, believing it is an obvious conflict of
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The “Team Selection” process, as described in July 2011, involved “Commission
staff develop[ing] the teams from a roster of experienced educators who have exhibited
leadership and balanced judgment ... Each team is selected to provide experienced,
impartial professionals ... The Commission seeks a balance of experienced and first
time evaluators ...” (Team Evaluator Manual, 2011 ed., p. 5)

1. The Evidence of Crabtree’s Role and Responsibility
Demonstrates His Conflict of Interest

As should have been readily apparent, Crabtree could not be “impartial” due to his
marriage to president Beno, a polarizing figure in the accreditation process in California,
and who had issued four evaluative letters to CCSF, in 2006, 2007, 2009, and 2010. As
we have already shown, the interpretation given to those letters by the evaluation team
and the Commission was a major factor in the issuance of Show Cause. In other words,

difectivesianthorediby RiSWife, information we have already shown was mischaracterized

the 2006 “recommendations” for quality improvement as “deficiencies.” It should be
stressed that the letters Beno wrote in 2007, 2009 and 2010, following Reports of their
actions to address the 2006 “recommendations,” were written by Beno without the benefit
of a team evaluation. In other words, no team of educators was formed for these reviews.
There is no paper trail to indicate the extent to which Beno, as opposed to the
Commissioners, chose the words or opinions expressed in those letters. Given the wide
discretion afforded Beno as ACCJC president, it should rightfully be assumed the words
are hers. On its face, Crabtree was weighing his wife’s opinions.

Mr. Crabtree, as noted already, had rarely served on evaluation teams. His last
team service had been in 2006, when he served on the team for Kapi’olani Community
College in Hawaii. Before that he had served on the 2004 team for the Sunnyvale
campus of the private Brooks College, and in 2002 he had been on the team evaluating
San Joaquin-Delta Community College. In other words, it had apparently been 10 years
since he had served on a team evaluating a California community college.

Even had he possessed much experience on community college evaluations teams,
Crabtree’s ability to fairly, consistently and independently apply the Accreditation
Standards and Requirements, was

FelationSHipRVItRIPIESIASAIBENG. Allegations of conflict of interest arising from their

marriage and institutional relations within the Commission had already once been filed

interest.
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with the Department of Education.®” The complaint, filed on or about December 22, 2005
by Chancellor Elihu Harris of the Peralta Community College District, alleged that Beno
had a conflict of interest involving evaluation of Peralta’s colleges, and that Mr. Crabtree
publicly “leaked” confidential information about a future Commission sanction to Laney
College. That is, the complaint asserted that Crabtree disclosed what the Commission
was going to do in an assessment of Laney college in the Peralta District, before the
Commission had convened to review or vote on any evidence regarding the matter.
Nonetheless the content of the “leak” proved to be true (Laney was sanctioned),
suggesting the enormous influence President Beno has over the Commission. The
Complaint was submitted to Rod Paige, Secretary of Education, John Barth in the
Department’s Accreditation Office, Joseph Richey (the Chair of the ACCJC), Ralph
Wolff (of WASC) and Judith Easton of the Council for Higher Education Accreditation.
Harris explicitly alleged:

“... prior to the Commission’s meeting in January 2005, Ms. Beno’s husband stated
to Laney College employees that the colleges would be sanctioned. We find it
troubling that Ms. Beno’s husband knew that the Commission would place the four
colleges on warning even prior to both the colleges’ presentation to the
Commission and the Commission’s decision. It appears that our fate was sealed
even before the Commission had a chance to deliberate.” (Letter, Chancellor
Harris to Paige ef al., December 22, 2005)

This complaint should have been at the forefront of Beno and the Commission’s
staff’s mind when considering whether or not to place her husband on an evaluation team.
Similarly, it should have given Crabtree pause.

Though it is unnecessary to demonstrate exactly what impact Crabtree had on the
CCSF evaluation, since as we show below it is an apparent or actual conflict under the
law regardless, it must be presumed that Mr. Crabtree had considerable influence over the
team’s inquiries and assessment. He should be presumed he had, through his marriage to
Beno, obtained information about her philosophy and interpretations of accreditation
Standards. In view of the ACCJC’s opinion of the Student Success Task Force and SB
1456, and CCSF’s opposition to it, it must be presumed he was aware of his wife’s
opinions concerning the role played by CCSF.

For any team members aware of his marriage to Beno, his opinions may have

62" Chancellor Harris’ complaint alleged, specifically, breach of confidentiality in regard
to remarks allegedly made by Crabtree concerning future Commission actions, discussed infra.
See attached Harris complaint (Attachment 4.B).
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carried extra weight. And for team members unaware of his marriage, it is conceivable
that the lack of this knowledge may have led to them to give his opinions more weight
than warranted. His presumptive influence is confirmed by the many interviews he was
assigned to conduct during the team’s March 2012 visit, and his assignment to interview
CCSF’s witness on grants (the team and Commission found that CCSF’s reliance on
grants funding was proof of fiscal instability).

Moreover, there is evidence that in the days before the Team Evaluation Report
was finalized in or around late April 2012, Crabtree had some influence over the team’s
final assessment, by suggesting that the Team’s Evaluation Report contain stronger
criticism than an earlier draft of the Report.

Mr. Crabtree held an important position on the CCSF team, one which would
reasonably be understood to have a direct impact on the team’s evaluation of CCSF.

* Perhaps the single most damning fact is that Mr. Crabtree, as a member of the
2012 Evaluation Team, was responsible for reading, interpreting and relying on
the contents of the four letters written by his wife in 2006, 2007, 2009 and 2010, in
the context of CCSF’s response to recommendations from ACCJC.* The team
reviewed the eight recommendations of the 2006 evaluation team, and the team
found that the college had “failed to implement the eight recommendations of the
2006 evaluation team ...”** Mr. Crabtree was therefore required to pass judgment
on the meaning, weight , and validity to be placed on those four significant letters.

SUidanee! In other words, the only evidence of the Commission’s reaction to them
were the letters written by his wife. Hence, Mr. Crabtree’s wife’s credibility and
judgment- in either reaching the conclusions appearing in those letters or
accurately interpreting or relaying comments of the Commission - were

% The Evaluation Report confirms that “The team made extensive efforts to prepare for
the visit ... most team members attended a team orientation provided by the Commission on
February 7, 2012 ... Prior to the team visit, team members carefully read the college’s self-
evaluation and related documents, including the recommendations of the previous accreditation
evaluation team that visited the college in 2006.” Team Report, p. 3. In addition, team members
confirm the team was provided the 2007, 2009, and 2010 college reports and ACCJC letters in
response from President Beno.

6 See 2006 Recommendations, the 2012 Report showing the Recommendations
reviewed, and the letter from Beno to CCSF dated July 2, 2012.
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unquestionably a central issue in CCSF’s 2012 evaluation, as shown by the July 2,
2012 letter from Beno to CCSF.

* Crabtree met with the CCSF Department Chairs Council (one of five team
members who did so), the CCSF Board of Trustees (along with three other team
members), privately with the Vice Chancellor of Administration and Finance,
privately with Peter Goldstein, CCSF’s Vice Chancellor for Administration and
Finance, David Liggett of Facilities, and Kristie Charling of Grants; the Vice
Chancellor of Academic Affairs (the only team member scheduled to meet her),
the Dean of Curriculum (the only team member to meet him), the Architecture
Chair, the Engineering Chair, the CTE Coordinator, the Business Department
Chair, the Computer Science Chair, the Computer Networking Chair, the English
Department Chair. Obviously, he had a large role in the evaluation. Altogether,
Mr. Crabtree appears to have been assigned to more meetings and activities than
any other team member, save one. (Attachment 4.C.)

* Mr. Crabtree was scheduled to, and apparently visited the main Ocean Campus,
as well as Mission, Evans, Southeast and Airport, a total of five campuses. Only two or
three team members visited three or more campuses. (Attachment 4.C. & 4.D.)%

* Mr. Crabtree was assigned to evaluate Standard II - Student Learning Programs
and Services, for the Technical Education programs; and Standard III - Resources,
in regard to Physical Resources. Student Learning Outcomes have been ACCJC’s
and Ms. Beno’s crusade for the last decade. Standard III - Resources, was one of
the Standards which had a substantial impact on CCSF’s being sanctioned.
(Attachment 4.E.)

* The team’s report is composed of the opinions and assessments of the individual
team members. There are 11 sub-parts of the four Standards. (Attachment 4.E.)
Of these, there was 1 evaluator of four “standards” sections, 2 evaluators of 6
sections, and 3 evaluators of one section.®® Crabtree was assigned to two
Standard’s sections, as were managers Buechner, Elam, James and Haley. The

% Note that Crabtree’s assignments to “Science Basement™ is in a building located on the
Ocean Campus.

% Buechner evaluated Standard IA; Elam did I1I.A, James did IIl.D., and Haggerty did
IV.B.; Buechner and Munoz did I.B.; Stewart and Raby did II.B.; Chen and Haley did II.C.; Elam
and Crabtree did III.B.; Haley and James did III.C.; and Lacy and Flood did IV.A.; and Redding,
Crabtree and Brower did II.LA. Munoz, Flood and Brower are faculty.
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three faculty on the team each were assigned one Standard section. In other words,
Crabtree was given a comparatively large responsibility.

* Even though he had not served on a California community college evaluation
team in 10 years, with his total experience of 3 teams overall, he appears to be one
of the most or the most experienced member of the team.

The Commission’s Policy on Public Disclosure, adopted in 2010 and in 1999 and
edited in January 2010, was in effect during the 2012 assessment of CCSF. This Policy
decreed that,

“The Commission and the institution should maintain appropriate levels of
confidentiality during the various stages ... that lead to the Commission’s
decision.” (2010 ed., Policy on Public Disclosure, p. 1)

However, with Crabtree serving on the Team, and Beno working directly with the
Commission in its judgment of CCSF - she typically sits with them during their
confidential deliberations - she wrote the Show Cause letter to CCSF of July 2, 2012 -
and she explained the ACCJC’s sanctions to the public - this confidentiality of the various
stages is presumptively impaired. In addition, since Show Cause was issued - as an
indicator of Beno’s involvement - there is evidence, expressed during collective
bargaining negotiations between AFT 2121 and CCSF, that she has communicated with
CCSF’s Interim Chancellors Fisher and Scott-Skillman over actions CCSF should take to
satisfy the Commission.

Another peculiar situation is that Frank Gornick was the chair of the ACCJC team
evaluating Peralta in April 2012, and in that capacity he evaluated and complimented
Peralta on what a good job it was doing to obtain grants. And one of the principal
investigators over more than one of those grants is Peter Crabtree. In June 2012, Gornick
was on the Commission when it rendered its judgment about both CCSF and Peralta.
There is evidence that while CCSF was being criticized for depending too much on
grants, Peralta was being applauded for its success in obtaining nearly $30 million in
grants. This confluence of facts, along with Gornick’s involvement with the CCLC JPA,
strongly suggests that Gornick had no business adjudicating CCSF or being on the Peralta
team.

Given the ACCJC’s policies, and the procedure for institutional assessment, there
is no policy allowing individual team members to express their views to Commission staff
in regard to the Commission’s assessment and the staff’s assessment and
recommendation. ACCJC’s policy indicates then that the recommendation of the staff,
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and the decision of the commission, is based on the team s report. Crabtree’s unique
ability to have the “ear” of the Commission President presumptively compromised the
weight to which the report and conclusions of the Team were given.

Managerial and administrative influence was substantial, as should be expected
given the appointment of just three faculty out of 17 team members. It was hardly a team
of peers, as ACCJC policy requires. Of course, on this point, CCSF’s team is a
microcosm of ACCJC’s overall practice, which we discuss below, of stacking the deck
with administrators. In general, faculty have little influence on assessments of districts
and are denied any role as leaders of evaluation teams or the individual Standards’
assessment.

2. The Evidence of President Beno’s Role and Responsibility
Demonstrates Her Conflict of Interest

The Bylaws of the Commission provide that its president shall be its Chief
Executive Officer, responsible for the general supervision, direction and control of the
operations of the ACCJC, including its business and accreditation operations. In other
words, broad responsibility. (Bylaws, Article VII, Section 6) Some of the president’s
specific duties are specified in various ACCJC documents, and others appear from
Commission practice.”” The following duties are specified in various Manuals and
policies;

. Selecting Visiting teams in conjunction with other staff members (Team Evaluator
Manual 2.3)

. Supporting Visiting Teams (Quality Assurance: A Formative Review 2008 )

. Provide Information to Review Committees (part of appeal process) (Policy on
Review of Commission Actions)

. Reviewing Reports (Quality Assurance: A Formative Review 2008)

. Staffing Review Committees (Policy on Review of Commission Actions)

. Engaging in the national debate on accreditation (practice and various events)

. Reviewing the “statement of reasons” necessary to be deemed as valid in order to

be granted an appeal. If staff decides, and the Commission chair concurs, that the
statement of reasons is deficient, then appeal is denied, the decision is final, and
“not subject to the WASC appeals process.” (Policy on Review of Commission
Actions)

. Review public complaints against institutions (Policy on Student and Public
Complaints Against Institutions)

57 There does not appear to be a public job description of her responsibilities.
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. Approve staff consulting with outside organizations or institutions other than
member institutions (Policy on Conflict of Interest)

. Process conflict of interest complaints (Policy on Conflict of Interest)

. Give conferences to member institutions, government, and the public on subjects
related to quality assurance and institutional improvement (Policy on Public
Disclosure and Confidentiality in the Accreditation Process)

. Process Whistleblower Complaints (WASC Constitution Article VIII)

As president of ACCJC, Beno is, through her role in Quality Assurance, and given
Federal regulations, charged with assuring uniformity of treatment of CCSF with other
colleges, to avoid any inconsistency in the application of Commission Standards and
Requirements. Yet in reviewing the CCSF Team Evaluation Report, she would have
been aware that the Report bore her husband’s contributions, and she naturally would
have given weight to her husband’s conclusions in her discussions with the Commission
(and with him). Likewise, Commissioners aware of their marriage might have given his
personal views greater weight. And, for the reasons we have advanced, there is a logical
risk that he would have shared information with Ms. Beno, that might have had influence.

Given the Commission’s public pronouncements and policies regarding its strong
policy to avoid even the appearance of conflicts of interest, in order to preserve the
integrity of Commission decisions and processes, as well as the conflict alleged as to
Beno and Crabtree (at Laney College) in December 2005, it is inconceivable that this
conflict was unrecognized.

As president, Barbara Beno has considerable influence over the interpretation and
application of Commission policies, and she appears to take an active role in the
application of “underground” standards. Having been president of ACCJC for more than
a decade, Beno is the Commission’s most well-known spokesperson, and regularly
appears before public meetings and private gatherings within the community college
community, where she offers her views to the public and interested persons and parties.
Among the many appearances she has made which are cited in this Complaint are a public
meeting at the College of the Redwoods on March 26, 2012; the Community College
League of California on January 26, 2013; the Association of Chief Business Officers of
the California Community colleges on October 29, 2011; and the Northern and Southern
California CEO’s in March and April 2013.%® Beno frequently comments directly to
colleges and college communities. For instance, she visited Mira Costa College in 2008,

% As shown by her July to December 2012 “Activity Log,” submitted to the Commission
at its January 2012 meeting, she participated in or presented at 22 events during that period,
including two about Trustee roles, two team chair workshops and one new commissioner
orientation. (See Attachment 12.H.)
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where she met with administrators and the faculty, then reviewed and expressed
“concern” over college policies (Attachment 4.F.). She also wrote letters to the
Legislature on legislation.

In her speaking engagements, Beno generally talks about the accreditation process
and the Commission’s application of the Standards.

"We are no longer 'approving' mid-term reports, we're just 'receiving' them ...
because colleges are complaining that they had just had their 'accreditation
reaffirmed' with their mid-terms and then get put on sanction a few years later with
no warning when they have their regular visit. Well, if the information in your
mid-term ... as we've discovered with many colleges ... isn't accurate, it is not the
Commission's fault when colleges are put on sanction. We don't have adequate
staff to complete thorough reviews of mid-terms, this is why we're just in"receipt"
of them, rather than "approving" them."

In her remarks to the public and college community at Redwoods on March 26,
2012, she reportedly spoke for the Commission. One observer noted she said words to
the effect that,

The college had not done what was required of it, that its promises were “no

good”, and that the Commission had been too generous with the College ... the
“show cause,” was “legally impregnable.” The Commission felt CR’s “failure” to
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do what was expected of it could “harm the Commission in being a reliable
authority,” so that the college had to “do it or get out of the club.”

She also reportedly said,

There is a hypothesis that the State would not let you close ... that if you re taken
over by another college, all employees would keep their jobs and, of course, the
Commission, once, in Compton, let Compton keep its unions and employees. That
has not worked well for El Camino. The Commission will not do that again. If
you close, you can become an employee under their own processes, but the
Commission will not allow bargaining units to keep their collective bargaining
contracts - you get unemployment and a chance to apply for jobs with the new
college. (See Attachment 4.F.1)

As is evident from these examples, Beno, in her own words, speaks for the
Commission.

Ms. Beno’s powerful influence within the ACCJC is evident from the wide variety
of activities she engages in, such as presenting training at meetings of the CCLC and
frequently writing articles about accreditation for the ACCJC News. Ms. Beno and her
staff are responsible for appointing all evaluation team members, and for drafting
amendments or revisions of Standards. She signs every action letter, and has the authority
to initiate investigations. Her various duties for the ACCJC, as well as her frequent
implications that her word is representative of the views of the Commission delineate
how enmeshed she is with it’s activities in evaluating institutions and issuing
accreditation decisions. As such, it would be improper for her to serve on an evaluation
team, as it would compromise the independent review required by 34 CFR §602.17(e)”’.

% See, e.g., Letter, Jack Scott to David Bergeron, May 6, 2010 (Attachment 4.G.)

70 Requires that the agency “conducts its own analysis of the self-study and supporting
documentation furnished by the institution or program, the report of the onsite review...”
[emphasis added.]
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Because Mr. Crabtree is the spouse of ACCJC president Beno, his participation as
a member of the evaluation team appears to be, had the potential to be, and actually was,
a conflict of interest which calls into question the impartiality of the Report, and the
subsequent actions of Ms. Beno and the Commission. Appointing her husband to the
CCSF team was a conflict of interest. It is also akin to appointing herself to evaluation
team, and thereby violates the federal requirement that an accreditation agency must
conduct and independent analysis of site-visit reports. We next review the evidence we
have discussed, in view of the applicable legal standards.

3. The Actual or Apparent Conflicts Between Beno and CCSF, and
by Extension Her Husband Crabtree

As previously discussed, the conflict of ACCJC’s placing President Beno’s
husband on the CCSF Evaluation Team is broader than than President Beno’s role as the
President and chief spokesperson for ACCJC. President Beno was also responsible for
writing four crucial letters concerning CCSF’s activities in response to recommendations
made in 2006. In the last three of these letters, Beno, without a formal finding of the
Commission, erroneously recharacterized the 2006 suggestions for quality improvement
as “deficiencies.” This interpretation, eventually adopted by the 2012 evaluation team and
the Commission itself, greatly enhanced the degree to which CCSF was found to be
violating Commissions Standards and directives.

Mr. Crabtree, as a member of the 2012 Evaluation Team, was responsible for
reading and digesting the contents of those four letters written by his wife, in the context
of CCSF’s response to recommendations. He was required to pass judgment on the
meaning, interpretation, and validity to be placed on those four significant letters. As we
have emphasized, the last three of these letters, which were crucial to CCSF’s Show
Cause sanction, were written by Ms. Beno without an underlying visiting team report to
offer guidance. Hence, Crabtree’s wife’s credibility - in either reaching the conclusions
appearing in those letters or accurately interpreting or relaying comments by the
Commission - might well have been an issue in CCSF’s 2012 evaluation.”

Regardless of whether Crabtree actually shared his views with the team, or

"' The Commission issued no written decision or finding in 2007, 2009 or 2010 in
response to CCSF’s three reports. Hence, under ACCJC’s procedures, the three letters from Ms.
Beno about CCSF would need to be viewed as her opinions, or her interpretation of what
Commissioner’s expressed about CCSF’s reports. As such, the weight afforded those three
letters would necessarily, for Mr. Crabtree, mean that he would be assessing his wife’s
credibility.
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emphasized CCSF’s alleged “failures” to address “recommendations” as recharacterized
by his wife in her letters of 2007, 2009 and 2010, the ACCJC’s policies indicate the
Commission has a legitimate interest in preventing views about the college from being
provided outside the established team assessment process, during the review itself. The
appointment of Crabtree to the team destroyed the wall which is supposed to exist
between the evaluation team and the Commission staff, who have a role in presenting the
team’s assessment to the Commission, who are free to discuss colleges’ assessments with
commissioners, and who write the Commission’s sanction letter.”> ACCJC, its president,
and Crabtree, should have known better that to create this apparent and real conflict of
Interest.

SHideANSHCEESSIMASKIFCIEENaRAISBIEMSENCity College was vocal and active in

opposition, marching on the State Capitol and interrupting a meeting where the Board of
Governor’s was to elect to adopt the Task Force’s recommendations. Just two weeks after
CCSF’s disruptive appearance at the January 9, 2012 Board of Governor’s meeting,
ACCIJC came out as a partisan opponent of the views expressed by CCSF. CCSF’s
refusal to reconsider its “mission” became one of the subjects of ACCJC’s criticism of

the college in the Team evaluation. AANTAPHIZ0IZNAS I EAEVAINAHONWASIEINE
fonthelegislationI(SBAAS6)oppOSeAIbYICCSISIBORTAIORISIEEs! A discusscd later

in this complaint, the efforts of City College and other community college constituencies
around the state, greatly reduced the effectiveness of the Task Force and SB 1456 as
originally envisioned. The fight over this policy continued during the time of Crabtree’s
participation on City College’s site-visit and the Commission deliberation on its future. It
would not be proper given this circumstance, for Beno to partake in the evaluation of City
College. Thus, it was not proper that her husband did.

Barbara Beno and the ACCJC have repeatedly enforced an incorrect interpretation
of GASB 45 amongst its member institutions. Two of the Commissioners for the ACCJC
also served on the Community College League of California’s JPA, to which the
Commission repeatedly directed colleges to input funds. As discussed in this Complaint,
the ACCJC’s interpretation of GASB 45 is wildly inaccurate, and beyond the scope of
ACCIJC’s power to require of their member institutions. Furthermore, it directly conflicts
with an Advisory from the State Chancellor’s Office. Mr. Crabtree would have been
beholden to his wife’s view on how to apply this particular “standard,” which would have

2 See Ortiz v. Los Angeles Police Relief Association (2002) 98 Cal. App. 4™ 1288, 1313.
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prejudiced his review of CCSF.

Additionally, as we have emphasized earlier, President Beno, Dean Crabtree and
the ACCJC should have been especially sensitive to conflicts of interest arising out of
their marriage, since their relationship has previously contributed to an allegation of
conflict of interest, by former Peralta Chancellor Elihu Harris, in the ACCJC’s actions
toward the colleges of the Peralta Community College District. Chancellor Harris also
alleged, inter alia, that

“... prior to the Commission’s meeting in January 200[6], Ms. Beno’s husband
stated to Laney College employees that the college would be sanctioned. We find
it very troubling that Ms. Beno’s husband knew that the Commission would place
the four colleges on warning even prior to both the colleges’ presentation to the
Commission and the Commission’s decision. It appears that our face was sealed
even before the Commission had a chance to deliberate.” Id. at p. 2.7

Again, it is a particularly troubling allegation that Crabtree had inside knowledge,
from his wife, that the Commission would be issuing Laney a sanction before the
Commission had held its meeting to decide whether it would issue a sanction.”* The
situation alleged by Harris would logically have prompted ACCJC and president Beno to
avoid other potential, apparent or actual conflicts with Crabtree. Instead, they opened
themselves up to the appearance of a conflict. While we have no way to ascertain the
truth of Chancellor Harris’ accusation, and make no judgment as to whether or not Beno
breached confidentiality or Crabtree acted as alleged, what matters is that the accusation
was made. That establishes the sensitivity of the situation in which one spouse is in a
position to breach confidentiality, to the detriment of a college such as Laney, or, as here,
CCSF. Hence, ACCJC should have been especially cognizant of the issue.

In sanctioning CCSF based on the assessments of a team which included Mr.
Crabtree, ACCJC prejudiced a fair review of CCSF. Because this married couple have
different last names, the conflict was not readily apparent to all of those on the evaluation
team. Those who were aware, if any, also presumably failed in their responsibility to
raise the conflict of interest issue, as required by ACCJC policy cited above.

7 Chancellor Harris complained about several other ACCJC actions, including the
ACCJC’s staff’s “concentrated campaign against our colleges,” selecting visiting Team members
without granting the colleges the courtesy of participating in the selection process, and dictating a
visitation date without confirming college availability.

™ We emphasize that we are unclear on the outcome of the Harris’ complaint.
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4. The Role of the Team Evaluators Is Crucial to Accreditation

The Commission places enormous responsibility on the evaluation team and its
evaluators. They have no choice. The Commissioners, unless a rare occasion when one
is placed on a team (and then they should be recused) never interview anyone or collect
any evidence. That is the role of the evaluation team. Hence, the Commission is
dependent on what appears in the team Report. This is evident from the 2011 Team
Evaluator Manual. The Manual emphasizes that evaluation teams are crucial to non-
governmental accreditation, and that the evaluation team has enormous responsibility for
the evaluation. (2011 Team Evaluator Manual, p. 3)

Evaluation teams are appointed by the ACCJC from a roster. Any team member

who participates in a team’s evaluation, is making assessments which are presented to the
Commission, along with a team recommendation. The Commission presumably reaches
its own opinions as to what action, if any, to take towards a college. That is what the
policy provides.

The Commission itself does not conduct its own investigation into a college’s
qualifications fo accreditation, nor does the Commission gather its own information. It
does not interview the numerous employees who were interviewed by the evaluation

tcam. Rather. the Commission relies on the team, including the team’s impartiality,
ildepernidencelandiexpertisemThe tcam represents the Commission. As previously

discussed, it would indisputably be improper for the Commission’s president to serve on a
team, especially this team given her prior letters and actions, and then have the
Commission rely upon the President’s assessment as part of the team.” But in placing
Ms. Beno’s husband on the team, the Commission effectively put Ms. Beno on the team.
Given the broad interpretation of conflict of interest which applies under State and
Federal law, it must be presumed that her views influenced the assessments of Mr.
Crabtree. The requirement that Team evaluators be impartial and independent from the
Commission is reiterated many times throughout their policies.

An evaluation team member is expected to provide “an independent review of an
institution.” (Team Evaluator Manual, Article 3.1, 2011 ed.) The Evaluator Manual
emphasizes that:

7 Ms. Beno was chair of three teams visiting Hawaii colleges in 2003, 2004 and 2005,
and of Compton Community College District just before it was disaccredited. We have argued
below that her service on these teams was improper.
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“Team members have a special responsibility to maintain the integrity of the
evaluation process and outcomes which enables private, nongovernmental
accreditation to meet its goals. Quality assurance to the public and institutional
improvement for institutions can only be achieved through the conscious
commitment of those who participate.” (Team Evaluator Manual, p. 4, 2011 ed.,
emphasis added)

“Each team is selected to provide experienced, impartial professionals
appropriate for the institution being evaluated ...” (2011 Team Evaluator Manual,
p. 5, emphasis added)

“The evaluation team provides an independent peer review of an institution ...”
(Team Evaluator Manual, July 2011, p. 6, emphasis added)

“Evaluators must also be analytic and use evidentiary materials, have strong
interpersonal skills, be able to apply Accreditation Standards to institutions
objectively, ... and work well as members of the team.” (ACCJC News, Special
Edition, February 2011, p. 6, emphasis added)

“In short, the evaluator must be diagnostic, impartial, and ultimately, able to
make recommendations for improvement to the institution.” (Team Evaluator
Manual, 2011 Ed., p. 9)

Crabtree’s spousal relationship with President Beno violates these policies. The
team is supposed to be composed of a variety of “experienced, impartial educators,”
selected with great care by the Commission staff. (/d., p. 5) The Manual relates in detail
the multiple tasks of the team evaluators: conduct comprehensive visits, reviews data and
records, “identify members of the college community to interview and prepare interview
questions based on identified issues,” “assess the Self Study Report ...,” “assess the
institution’s educational outcomes,” (Id., pp. 7-9) Team evaluators prepare “written
statements on their assignments.” These form the ultimate team report, which includes
recommendations for improvement. (Id., pp. 15, 17 - 23.

The team evaluators “are required to attend a team training workshop” before the
visit, and chairs attend a special workshop. Id. The team is required to review “copies of
all previous team reports, any Progress Reports, and Commission action letters.” They
are also responsible for, “Evaluat[ing] the college using the Accreditation Standards,
confirm[ing] and find[ing] evidence for the college’s assertions in its Self-Study Report,”
(Team Evaluator Manual., pp. 3-4) The chair is required to review the most recent
annual report and a summary of complaints against a college. Id. p. 6)
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To summarize, the Team, with Peter Crabtree playing an important role, was
required to read, understand and then evaluate CCSF in view of their understanding of
President Beno’s four letters from 2006 through 2010, which are an important part of the
history of ACCJC’s assessment of CCSF. [This situation is akin to a jury in a criminal
trial, which is pondering fate of a defendant, weighing the testimony of witnesses, one of
whom is the juror s wife. Obviously people would realize that this conflict disqualified
the juror from hearing the matter. How then, could the Commission have appointed Peter
Crabtree to the Evaluation Team? It is readily apparent why this appointment calls into
question the integrity of the Commission’s review of CCSF, and its integrity in general.
Furthermore, Crabtree’s mere presence on the site-visit team violates Commission policy
that Evaluation Teams be “independent” and “impartial.”

The Team’s Recommendation of Action

One of the teams most important duties is to decide upon, prepare and then sign
the teams’ “Confidential Recommendation to the Commission.” (/d., p. 15 and Appendix
A) As the Team Evaluator Manual explains,

“The team will also make a decision on its confidential recommendation to the
Commission for action on the Institution’s accredited status. This will NOT
be shared with the institution. The team will make a recommendation to: a.
Reaffirm accreditation ... b. Reaffirm Accreditation with a Follow-Up Report ... c.
Reaffirm Accreditation with a Follow-Up Report and Visit ... d. Defer action ... e.
Issue a Warning ... f. Impose Probation ... g. Order Show Cause ... h. Terminate
Accreditation.” (Team Evaluator Manual, 2011 ed., pp. 15-16, emphasis added
except as to “NOT,” the “all capital emphasis” being in the original).

The team holds a “exit meeting” with the college community. However, the team
is cautioned that it cannot share its confidential recommendation with the college:

“Note. Under no circumstances should the visiting team’s confidential
recommendation concerning candidacy or accreditation of the institution be
revealed. This recommendation will be acted upon by the Commission before
the official outcome of the visit is determined.” (Team Evaluator Manual, 2011
ed., p. 16, emphasis added)

Where is this recommendation? The recommendation is not made public, nor

given to the college - we argue, below, that this policy violates common law fair
procedure under California law. But the absence of proof a team recommendation was
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made leaves room for doubt. In the instant matter, evidence establishes that there was no
signed, team recommendation of action by the Commission (although there was a team

recommendation as to the Standards). [SONIAIOIPONCYREVIdERCESoOWSanEx A
Ao EmAke A AMIACHONNESOMMEATAton W sk the Commission and the

Department of Education to produce whatever documents were signed by the team to
resolve this presumed dispute, and we request an opportunity to inspect any such
documents produced by ACCJC in response to this request.

While in the case of City College no legitimate, signed recommendation was
reportedly made by the evaluation team, had the Commission received a recommendation
from the evaluation team, it would have been tainted by Mr. Crabtree’s conflict of
interest. And without one, his comments to his wife still would have presumptively had
an effect. Moreover, he was a primary investigator, and had a part in the teams
Evaluation Report. Information he obtained and interpreted would have formed a part of
it.

Given the evaluators’ sizable responsibility for evaluation and recommendation, it
is apparent why ACCJC relies on the impartiality of the evaluators it selects for the team.
This presents the question as to why in the case of CCSF, and in other instances, ACCJC
has placed individuals on teams who are not impartial, or have the appearance of not
being impartial. No legitimate answer is apparent.

ACCJC has a duty to avoid conflicts of interest

Under the scheme of private accrediting agencies reviewing governmental entities,
such as the California community colleges, the law demands that systems be in place, to
prevent conflicts of interest within the accreditation process. Federal law expressly
requires that accrediting bodies have “[c]lear and effective controls against conflicts of
interest or the appearance of conflicts of interest by the agency’s ... (iii) Evaluation team
members ... (v) Administrative staff, and (vi) Other agency representatives.” 34 C.F.R. §
602.15(a)(6)

Besides the above regulation, ACCJC is also required to avoid conflicts of interest
under the doctrine of Federal common law due process. See, e.g., Caperton v. A.T.
Massey Coal Co., Inc. (2009) 556 U.S. 868, 876. Furthermore, as a California nonprofit
organization, ACCJC is also required by California’s doctrine of common law fair
procedure, to avoid conflicts of interest. See, e.g., Smith v. Selma Community Hospital
(2008) 164 Cal. App. 4™ 1478, 1512; Mennig v. City Council (1978) 86 Cal. App. 3d 341,
351; City of Fairfield v. Superior Court (1975) 15 Cal. 3d 194, 217.
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ACCJC Policy is To Avoid Conflicts of Interest or Their Appearance

As required, by 34 CFR § 602.15(a)(6), ACCJC has adopted several policies
which address conflicts of interest. It appears to have adopted a conflict of interest
policy by at least 1997, which was subsequently revised and edited in 1999, 2001, 2005
and 2006. It was the 2006 version of this Policy which was in effect when CCSF
underwent review in 2012. Having dealt with this Policy so frequently, it seems
inconceivable the ACCJC 